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84TH CONGRESS SENATE REPORT 
2d Session No. 2490 


THOMAS J. SMITH 


JuLy 11, 1956.—Ordered to be printed 


Mr. Jonnston of South Carolina (for Mr. Easttanp), from the 
Committee on the Judiciary, submitted the following 


REPORT 


[To accompany 8. 3064] 


The Committee on the Judiciary, to which was referred the bill 
(S. 3064) for the relief of Thomas J. Smith, having considered the 
same, reports favorably thereon without amendment and recom- 
mends that the bill do pass, 


PURPOSE 


The purpose of the proposed legislation is to authorize and direct 
the Secretary of the Treasury to pay to Thomas J, Smith, of Beaver 
Dam, Va., the sum of $3,041.95, in full settlement of all his claims 
against the United States for loss of salary and earned annual leave 
caused by his having been separated without pay from the employ- 
ment of the Public Housing Administration for the period from July 
25, 1947, to March 1, 1948, which separation was unjustified and 
unwarranted, as evidenced by the findings of the Civil Service Com- 
mission in their opinion dated February 5, 1948, directing his 
reinstatement. 

STATEMENT 


Thomas J. Smith, a veteran of World War I, was first employed by 
the United States Government in February 1937, and first became 
employed by the Public Housing Administration, then the Federal 
Public Housing Authority, on the 15th day of August 1942. On 
July 23, 1947, the Public Housing Administration, through and by its 
authorized officers and at the instance of the immediate supervisor 
of Mr. Smith, notified him of the termination of his position as of 
July 25, 1947, and brought charges against him seeking his permanent 
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dismissal from office. After a hearing by a three-man board of the 
agency, which substantially sustained the charges as originally 
ie t against Mr. Smith, he was notified of his permanent dis- 
missa 


Mr. Smith appealed to the fourth regional office of the United States 
Civil Service Commission, as provided under section 14 of the Veter- 
ans’ Preference Act of 1944. That office, after a hearing, exonerated 
Mr. Smith and ordered the claimant restored to duty at his previous 
grade and position. 

Subsequently, the Public Housing Administration appealed the 
decision to the United States Civil Service Commission, with the 
result that a hearing was held by the Board of Appeals and Review 
of the Civil Service Commission. On February 5, 1948, in a letter 
addressed to Mr. Dillon Myers, Commissioner of the Public Housing 
Administration, Mr. Harry P. Mitchell, President of the Civil Service 
Commission informed the agency that the Board of Appeals and 
Review, after a careful consideration of all the facts and circumstances 
in the case, had upheld the ruling of the regional office and ordered 
that Mr. Smith be reinstated to his previous grade and position. 

At the time that Mr. Smith was separated from his position on July 
25, 1947, he held a P-4 grade at a salary of $5,152.80 per annum. In 
accordance with the ruling of the Civil Service Commission, Mr. Smith 
was restored to duty on March 1, 1948. At that time, he had been 
completely unemployed from July 25, 1947, to March 1, 1948. Ac- 
cording to the records of the Public Housing Administration, Mr. 
Smith’s salary during the period from July 25, 1947, to March 1, 1948, 
would have amounted to $2,774.52 and his earned leave would have 
amounted to 13 days and 4 hours, in the sum of $267.43, making a 
total of $3,041.95. 

During the period in which the claimant was separated from the 
agency it was impossible for him to obtain employment of any nature 
whatsoever because of the cloud hanging over him, caused by the 
charges which were then pending against him. 

The Civil Service Commission, in reporting to this committee on 
the merits of the proposed legislation, stated that cases of this type 
are covered under Public Law 623, approved June 10, 1948, which 
provides for the compensation of salary losses incurred by employees 
who are improperly separated from the Federal service through un- 
justified and unwarranted action. However, the law does not cover 
claims such as Mr. Smith’s, which were based on improper separations 
prior to its effective date, June 10, 1948. 

The Commission in its report to this committee recommending 
= the legislation be not favorably considered states, in part, as 

ollows: 


The Commission’s position in respect to the proposed 
relief bill should not be interpreted as a denial of the validity 
of Mr. Smith’s claim. The Commission has recognized the 
desirability of protecting classified civil service employees 
from loss as a result of unjustified and unwarranted action, 
and it favored the objectives of Public Law 623. Our recom- 
mendation that the proposed bill not be given favorable 
consideration is aed on the grounds that it grants Mr. 
Smith a special benefit denied other employees whose claims 
may have equal merit. Wae do not believe there are any spe- 
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cial considerations in Mr. Smith’s case which would jani 
referential treatment. We, therefore, recommend that 
. 3064 not be given favorable consideration by your com- 
mittee. 

The committee notes that the Civil Service Commission, in clearing 
its report with the Bureau of the Budget, was advised that the Budget 
ones would not object to favorable consideration of this proposed 

ation. 

he Housing and Home Finance Agency submitted its views to 
this committee on the proposed legislation and recommended against 
enactment of the bill on the ground that this bill would confer special 
benefits on one individual when there may be others similarly situ- 
ated who would be discriminated against, and concluded that, if the 
Congress desires to grant relief in such cases, it is believed that the 
lagiolation should be general in nature rather than in the form of a 
private relief bill. 

The committee is constrained to disagree with the views expressed 
by the Civil Service Commission and the Housing and Home Finance 
Agency. Had Mr. Smith’s unwarranted dismissal and temporary 
loss of his job occurred subsequent to June 10, 1948, he would have 
come within the purview of Public Law 623 of the 80th Congress 
and would have been compensated for his loss of salary during his 
period of separation. 

Further, the Civil Service Commission does not deny the validity 
of Mr. Smith’s claim, but interposes objection on the ground that 
this legislation would confer a special benefit upon Mr. Smith. With 
this the committee cannot agree. No showing has been made that 
there are great numbers who have claims of equal merit. In the 
absence of such a showing, the committee deems it inequitable to 

enalize this claimant by making him wait for the passage of general 
egislation to compensate him for the loss that he has suffered. 
aaa the committee recommends favorable consideration of 
. 3064. 

The committee has retained the customary 10 percent attorney fee 
provision after pee that an attorney has performed services 
in connection with this claim. 

Attached hereto and made a part hereof are reports on the instant 
legislation submitted by the Civil Service Commission and the Hous- 
ing and Home Finance Agency. 


Untrep States Crviz Service Commission, 
Washington, D. C., April 11, 1956. 
Hon. James O. EASTLAND, 


Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

Dear Senator Eastianp: This is in reply to your committee’s 
request of February 1, 1956, for a report from the Civil Service Com- 
mission on S. 3064, a bill for the relief of Thomas J. Smith. 

S. 3064 provides for the payment of $3,041.95 to Mr. Thomas J. 
Smith to compensate for loss of salary and annual leave caused by his 
being improperly separated from the Federal service without pay or 
compensation from July 25, 1947, to March 1, 1948. The Commis- 
sion does not favor the enactment of S. 3064. 
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Our records reveal that Mr. Thomas J. Smith was suspended from 
his position with the Public Housing Administration on July 25, 1947. 
He was subsequently removed from his position on August 28, 1947, 
after the agency appeal board which heard his case substantially sus- 
tained the ‘charges against him and recommended his dismissal. 

Mr. Smith then appealed to the fourth regional office of the Civil 
Service Commission under the provisions of section 14 of the Veterans’ 
Preference Act. After investigation, the regional office found that 
the evidence in the case did not justify or warrant Mr. Smith’s removal. 
The Public Housing Administration was directed to restore Mr. Smith 
to the Agency’s rolls. The Agency questioned the decision of the 
regional office and appealed to the Commission’s Board of Appeals 
and Review. The Board upheld the findings and urged his rein- 
statement. In accordance with this ruling, Mr. Smith was reinstated 
by his Agency on March 1, 1948. The details of this case are fully 
set forth in House Report No. 100, 82d Congress. 

Cases of this type are covered under Public Law 623, approved 
June 10, 1948 which provides for the compensation of salary losses 
incurred by employees who are improperly separated from the Federal 
service through unjustified and unwarranted action. However, the 
law does not cover claims, such as Mr. Smith’s which were based on 
improper separations prior to its effective date, June 10, 1948. 

A review of the legislative history of the act clearly indicated that 
the law was not intended to have any retroactive effect. A retro- 
active provision included in the original bill was rejected by the House 
Committee on Post Office and Civil Service prior to its enactment. 
The committee recognized the difficulty of adopting a retroactive 
provision which would cover all claims and still be administratively 
feasible. 

The Commission’s position in respect to the proposed relief bill 
should not be interpreted as a denial of the validity of Mr, Smith’s 
claim. The Commission has recognized the desirability of protecting 
classified civil service employees from loss as a result of unjustified 
and unwarranted action, and it favored the objectives of Public Law 
623. Our recommendation that the proposed bill not be given favor- 
able consideration is based on the grounds that it grants Mr. Smith a 
special benefit denied other employees whose claims may have equal 
merit, We do not believe there are any special considerations in 
Mr. Smith’s case which would justify preferential treatment. We, 
therefore, recommend that S. 3064 not be given favorable considera- 
tion by your committee. 

We are advised that although the Bureau of the Budget has no 
objection to the submission of this report, it would not object to the 
enactment of the proposed legislation. 

By direction of the Commission: 

Sincerely yours, 
Parir Youna, Chairman. 





THOMAS J. SMITH 


Hovusine anp Home Finance AGENcy, 
Ursan RENEWAL ADMINISTRATION, 
Washington 25, D. C., February 28, 1956. 
Hon. HarLEY M. KILGORE, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 


Dear Senator Kircore: This is in further reply to your letter 
of February 1, requesting the views of this Agency on S. 3064, a bill 
for the relief of Thomas J. Smith. 

Under the provisions of this bill the Secretary of the Treasury 
would be authorized and directed to pay to Thomas J. Smith the 
sum of $3,041.95 in full settlement of all claims against the United 
States for loss of salary, loss of annual leave, and attorney’s fees for 
the period July 25, 1947, to March 1, 1948, which represents the period 
during which Mr. Smith was separated, without pay, as an employee 
of the Public Housing Administration until reinstatement was ordered 
by the Civil Service Commission. 

An identical bill was favorably reported and passed by the House 
during the 81st Congress (H. R. 5380, H. Rept. 1708) and during 
the 82d Congress (H. R. 661, H. Rept. 100), but no action was taken 
by the Senate on the proposal. In a letter dated August 1, 1949, 
addressed to the chairman of the House Committee on the Judiciary, 
the Public Housing Commissioner expressed the views of the Public 
Housing Administration with respect to the legislation. The events 
leading to the introduction of the bill were outlined in that letter 
and there were enclosed with the letter a copy of the findings of the 
agency grievance board and of the report of findings and recommenda- 
tion of the fourth civil-service region. The Public Housing Com- 
missioner opposed the enactment of the bill for the reason that serious 
charges had been made against Mr. Smith, most of which had been 
sustained by the Civil Service Commission, and the enactment of the 
legislation would have the result of condoning the violations and re- 
moving, in effect, the only disciplinary action which has been taken. 
The August 1, 1949, letter and enclosures are set forth in both of the 
House reports described above. 

This Agency adheres to the views on this legislation previously 
expressed by the Public Housing Commissioner in opposition to its 
enactment. In addition, this Agency recommends against legislation 
which would confer special benefits on one individual when there may 
be others similarly situated who would be discriminated against. If 
the Congress desires to grant relief in such cases it is believed that the 
legislation should be general in nature rather than in the form of a 
private relief bill. 

Mr. Smith is no longer employed by the Public Housing Adminis- 
tration. He transferred to the National Institute of Health in October 
1955. 

In view of your request for an immediate report, this is being sent 
to you prior to clearance with the Bureau of the Budget. As soon as 
the Bureau’s views are obtained we will send you a supplemental 
report. 

Sincerely yours, 
ALBERT M. Corr, Administrator. 
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84TH CONGRESS } SENATE { Report 
2d Session No. 2491 


IRENE MONTOYA 


JULY 11, 1956.—Ordered to be printed 


Mr. Jonnston of South Carolina (for Mr. Eastianp), from the 
Committee on the Judiciary, submitted the following 


REPORT 


[To accompany 8. 558] 


The Committee on the Judiciary, to which was referred the bill 
(S. 558) for the relief of Irene Montoya, having considered the same, 
reports favorably thereon with an amendment and recommends that 
the bill, as amended, do pass. 


AMENDMENT 


On page 1, in line 8, strike out “$25,000” and insert in lieu thereof 
“$5,000.” 


PURPOSE 


The purpose of the proposed legislation, as amended, is to pay to 
the legal guardian of Irene Montoya, of Belen, N. Mex., the sum of 
$5,000, for compensation for expenses incident to the provision of 
artificial limbs and other expenses arising as a result of the loss of a 
leg in the explosion of a bomb which had been dropped and left un- 
protected in a field by the United States Army near Belen, N. Mex., 
on August 12, 1945, in addition to the sum paid to such legal guardian 
under the provisions of Private Law 699, 79th Congress, for the relief 
of Eaequiel (Frank) Padilla, and others, approved June 25, 1946. 


PURPOSE OF THE AMENDMENT 


The purpose of the proposed amendment is to reduce the amount 
set forth in the bill as introduced to the amount of $5,000, which 
the committee believes, in the light of all the circumstances, would 
be a reasonable additional award in the case. The committee has 
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given careful consideration to the recommendation of the Secretary of 
the Army that the amount be reduced to $3,500 and the committee 
believes that an award in this amount would be inadequate. 







STATEMENT 





Irene Montoya, a child 9 years old at the time of her injury in 1945, 
was the beneficiary, through her legal guardian, to the amount of 
$6,243.80, under Private Law 699, of the 79th Congress, approved 
June 25, 1946, which authorized payments as follows: 








To Becquiel (rank) Padilie.... sciivicccncns-csccccmaqecee<cen--eee $4, 357. 05 
S oe 2 NS ee ee ck cot Sa cecuuneceoncd 4, 657. 35 
To the legal guardian of Tillie Montoya_............---------- ee 1, 000. 00 
To the legal guardian of Salomon Padilla... Se DAA 1, 500. 00 
To the legal guardian of Irene Montoya_............-....--_.---. 6, 243. 80 







The bill which became Private Law 699 proposed, as introduced 
among other provisions, to pay the amount of $10,000 to the legal 
guardian of Irene Montoya. The War Department (now Department 
of the Army) reported that it considered this amount excessive but 
that it would have no objection to an award of $6,243.80. This 
i recommended amount was approved by the Congress. 

In connection with the original legislation the War Department re- 
ported that the evidence fairly established that the explosion, out of 

i which the claim grew, resulted from the activities of the Army, and 

; that the assumption by the Government of responsibility for such 

property damage and personal injuries as resulted from the explosion 
was proper. 
The facts in the case are as follows: On August 12, 1945, Juan U. 
Montoya, of Belen, N. Mex., his wife, Vivian P. Montoya, their minor 
daughters, Tillie Montoya and Irene Montoya, and their nephew, 
Salomon Padilla, a minor, were visiting at the ranch of Esequiel 
(Frank) Padilla, located about 12 miles west of Belen. Two of the 
children, Tillie Montoya, age 14, and Salomon Padilla, age 11, while 
' horseback riding on the ranch, found, some three-quarters of a mile 

l from the ranchhouse, what was later identified as an M47A2 chemical 
bomb of a type used by Army personnel at Kirtland Field, N. Mex. 
A practice bombing range used by Kirtland Field personnel was lo- 
cated about 6 miles from the Padilla Ranch. The boy, Salomon 
Padilla, removed the burster tube from the bomb, tied it to the horse 
which the girl, Tillie Montoya, was riding, and brought it back to the 
ranchhouse. ‘The boy took the burster tube into the ranchhouse and 
when the end of it touched the floor the tube exploded, demolishing 
the house and injuring all the occupants in varying degrees. The 
War Department (now Department of the Army) suggested, and the 
Congress concurred, in view of the tender years of the boy, Salomon 
Padilla, age 11, that he was not chargeable with negligence. 

The injuries to Irene Montoya required the amputation of her 
left leg above the knee. She also suffered first and second-degree 
burns of the face, which healed without permanent injury. It appears 
that an artificial limb, at a replacement cost estimated in the range of 
$250 to $500, will have to be replaced at intervals of about 3 years 
throughout Irene Montoya’s life. 

Attached and made a part of this report are (1) a letter, dated 
February 25, 1956, from Hon, Dennis Chavez, and (2) a report, dated 
February 10, 1954, from the Department of the Army, in regard to 
S. 1270 of the 83d Congress, a bill similar to S. 558 of the 84th Congress. 
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UNITED STATES SENATE, 
February 25, 1956. 
Hon. Hartey M. KILGORE, 
Chairman, Judiciary Committee, 
United States Senate, Washington, D. C. 

Dear Mr. Cuarrman: I am writing you with reference to Senate 
bill 558, which is for the relief of Irene Montoya. The bill was intro- 
duced on January 21 of last year and it seeks payment of $25,000 for 
the loss of the child’s leg from an explostion of a bomb which had been 
left unprotected in a field by the military. 

I have just recently had a note from the child’s parents in which 
they say they had to purchase an artificial limb at the cost of $500. 

I believe, from examining my file on this bill, that I have furnished 
the committee with all the information I have on the matter, and I 
would appreciate favorable consideration. 

Sincerely, 
Dennis CHAVEZ, 
United States Senator. 


ee ee 


DEPARTMENT OF THE ARMY, 
Washington, D. C., February 10, 1954. 
Hon. WILLIAM LANGER, 
Chairman, Committee on the Judiciary, 
United States Senate. 


Dear Senator Lancer: The Department of the Army has re- 
ceived, through the Attorney General, the committee’s request for a 
report on S. 1270, 83d Congress, a bill for the relief of Irene Montoya. 
The Department of the Army would have no objection to the enact- 
ment of this bill if it should be amended as hereinafter recommended. 

This bill provides as follows: 

“That the Secretary of the Treasury is authorized and directed to 
pay, out of any money in the Treasury not otherwise appropriated, to 
the legal guardian of Irene Montoya, Belen, New Mexico, in addition 
to the sum paid to such legal guardian under the provisions of Private 
Law 699, Seventy-ninth Congress, the further sum of $25,000 in full 
satisfaction of her claim against the United States for compensation 
for expenses incident to the provision of artificial limbs and other 
expenses arising as a result of the loss of a leg in the explosion of a 
bomb which had been dropped and left unprotected in a field by the 
United States Army near Belen, New Mexico, on August 12, 1945.” 

It appears that on August 12, 1945, Juan U. Montoya, of Belen, 
N. Mex., his wife, Vivian P. Montoya, their minor daughters, Tillie 
Montoya and Irene Montoya, and their nephew, Salomon Padilla, 
a minor, were visiting at the ranch of Esequiel (Frank) Padilla, situ- 
ated about 12 miles west of Belen. At about noon on that day 
Tillie Montoya, age 14 years, and Salomon Padilla, age 11 years, 
while horseback riding on the ranch, found at a distance of approxi- 
mately three-fourths of a mile from the ranchhouse an object later 
identified as an M47A2 chemical bomb of a type used by Army 
personnel at Kirtland Field, N. Mex. A practice bombing range 
used by such Army personnel was situated about 6 miles from the 
Padilla ranch. Upon finding the bomb, Salomon Padilla removed 
therefrom the burster tube and, tying it to the horse Tillie Montoya 
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was riding, brought it back to the branchhouse. He took the tube 
into the house and almost immediately thereafter, upon his touching 
the end of it to the floor, the tube exploded, completely demolishing 
the house and causing personal injuries of varying degrees of severity 
to all of its occupants, 

Irene Montoya was injured in the explosion and the nature of the 
injuries sustained by her is set forth in the following statement of 
Dr. R. C. Derbyshire, Albuquerque, N. Mex., dated October 27, 
1945: 

“Trene Montoya had traumatic amputation of the left leg above the 
ankle, with severe mangling injury of the leg up to and including the 
knee. She also suffered severe shock. Supracondylar amputation of 
of the left thigh was carried out shortly after admission, when and 
after shock had been controlled. She was dismissed on August 27, 
ve loss of the left lower extremity at a point just above the left 

nee.” 

Maj. William S. Walsh, of the Army Medical Corps, submitted the 
following report concerning Irene Montoya: 

“Irene Montoya, age 9, female, Spanish-American. 

“This patient examined September 4, 1945. 

“According to the history obtained she sustained: First and mild 
ae burns of the face and traumatic amputation of the left 
eg. 

“Physical examination on this date revealed the patient’s general 
condition as good, Her temperature, pulse, and respirations were 
normal.. She was ambulatory and walking with the aid of crutches. 
The burns of the face appeared to be healing nicely, without scarring 
and with a slight pinkish residual discoloration of the skin of the 
burned areas. 

“There is an amputation stump in the lower one-third of the left 
femur. The surgical scar is clean, appeared to be healing nicely 
and had a slight amount of serosanguineous drainage. The amputa- 
tion stump itself appeared to ey nicely and the child has 
good motion in the use of her left hip. 

“It is estimated that a time interval of approximately 30 to 60 
days will be necessary before full healing of the burns and amputation 
stump takes place. At the present time this patient has a permanent 
disability in the loss of her left leg from the lower one-third of her 
femur downward. The amount and extent of any residual partial 
permanent disability due to discoloration of the skin of the burned 
areas cannot be determined at this time.” 

The records of the Department show that by reason of this accident, 
Irene Montoya incurred expenses as follows: 

St. Joseph Sanatorium and Hospital, Albuquerque, N. Mex........---. $133. 80 


Lovelace Clinic, Albuquerque, N. Mex 100. 00 
Ambulance service 10. 00 


243. 80 
Pursuant to the provisions of Private Law 699, 79th Congress, 
approved June 25, 1946 (60 Stat. 1243), the legal guardian of Irene 
Montoya has received the sum of $6,243.80. That act provides: 
“That the Secretary of the Treasury be, and he is hereby, authorized 
and directed to pay, out of any money in the Treasury not otherwise 
appropriated, the sum of $4,357.05 to Esequiel (Frank) Padilla; the 
sum of $4,657.35 to Mrs. Vivian P. Montoya; the sum of $1,000 
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to the legal guardian of Tillie Montoya; the sum of $6,243.80 to 
the legal guardian of Irene Montoya; and the sum of $1,500 to the 
legal guardian of Salomon Padilla, in full settlement of all claims 
against the United States for property damage, medical and hospital 
expenses, and for personal injuries sustained by said Esequiel (Frank) 
Padilla, Vivian P. Montoya, Tillie Montoya, Irene Montoya, and 
Salomon Padilla, on August 12, 1945, as the result of the explosion 
of a bomb dropped and left unprotected in the field by the United 
States Army, approximately twelve miles west of Belen, New Mexico.” 

The above private law had its inception in the enactment of H. R. 
4331, 79th Congress, a bill for the relief of Esequiel (Frank) Padilla, 
and others. he bill, as initially proposed, authorized payment 
of the sum of $10,000 to the legal guardian of Irene Montoya. This 
amount was considered excessive by the War Department (now 
Department of the Army) and the Department indicated that it 
would have no objection to the enactment of the bill if it should be 
amended in pertinent part to provide an award as follows: 

“Legal guardian of Irene Montoya, $6,243.80 ($243.80, expenses 
hereinbefore itemized, and $6,000 for personal injuries).’’ 

This recommended amount was incorporated into Private Law 699, 
79th Congress. . 

Relative to Private Law 699 (supra) in general, and relative to the 
amount of $6,243.80 in particular, Juan U. Montoya, the father and 
legal guardian of Irene Montoya, on January 19, 1950, expressed his 
opinion in letter form as follows: 

“I finally agreed to the settlement for what I have now found to be 
a miserably small amount considering the future of my girl Irene, 
who is the one who will suffer in the future. It seems like everything 
has been used for her support and for artificial legs, which need to be 
extended every so often and also exchange or replace with a new one. 

“Lately I went to price an artificial lez and they quoted them 
from $211 to $250, the amount of $211 being what she paid for the 
first one and now they are $250, and it seems that they are going 
higher and higher every day. 

“* * * As previously stated a large part of Irene’s money is gone 
and going pretty fast. I request that the Senator exert his efforts in 
obtaining additional allowances for Irene’s future and security.” 

With the view of ascertaining the present physical status and possi- 
ble existence of complications in the case of Irene Montoya, Capt. 
Jack E. Hilgers, of the Army Medical Corps, submitted the following 
report on November 25, 1953: 

“The following history was obtained from Irene Montoya and Juan 
Montoya, her father. 

“Patient is a 17-year-old female who states that on August 12, 1945 
she suffered an injury from the explosion of a bomb near Belen, N. Mex. 
The injury involved the legs only. The injury to the left leg required 
a midthigh amputation. A superficial laceration was also incurred 
on the medial surface of the right ankle. She has not experienced any 
difficulty with the right ankle. The amputation and laceration de- 
scribed above healed well, following the initial treatment. There has 
been no signs of infection, abnormal scar formation, or limitation of 
motion of the parts remaining since the accident. She has been able 
to wear a prosthesis without difficulty of the weight-bearing surfaces. 
She is able to walk and run without the use of cane, crutches, or other 
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external support. Difficulty, however, is experienced in competitive 
activities requiring running or strenuous use of the legs. There has 
been no special training required beyond the advice and instructions 
of physiotherapists and doctors involved in the initial treatment and 
procurement of prosthesis. 

“Extremities: A left approximate midthigh amputation is present 
with a stump 12 inches in length from the anterior superior iliac spine. 
A well-healed curved amputative scar is present in the posterior 
medial aspect of the stump. No clinical limitation of motion demon- 
strated of hips, knees, sees or of upper extremities. There is a well- 
healed 4-centimeter scar over medial superior aspect right ankle. 

“Laboratory studies: November 18, 1953, X-rays of the pelvis and 
left hip and femur show that an amputation has been done at about 
the middle of the shaft of the femur. There is some atrophy of the 
remaining portion of the femoral shaft. The left hip joint appears 
essentially normal. There is a moderate varus deformity of the hip 
joint. 

“As a result of the accidental injury August 12, 1945, the patient 
has a left midthigh amputation. The father states that in addition 
to the usual maintenance expenses of food, clothing, and shelter he 
has had only to buy the prosthesis. A tabulated list follows: 


er enc a A e D E A EA APEN AE I $210. 00 
a A a A ENARE ER AASENS E AEN AEE 39. 85 
1949, extension of paneo SUR et a ek See ES Ci aetna 49, 00 

250. 00 


1950, prosthesis witb adh ta sien wich secs tah ts Scena a di tibinicds Awd e iis eee 
1952, I re a deetiilinee 

“Regarding future requirements depends upon tbe individual. A 
prosthesis will last from 1 to 3 years. Since grow th has been obtained 
future extensions should not be required.’ 

According to the medical examination performed by Captain 
Hilgers “There is no evidence of scars or permanent injury from the 
previous burns noted September 4, 1945.” 

The War Department (now Department of the Army) in a report 
incident to Private Law 699, 79th Congress, gave legal reason bearing 
on responsibility as follows: 

“The evidence of record fairly establishes that this explosion and 
the property damage and personal injuries caused thereby resulted 
from noncombat activities of the Army. The Government, there- 
fore, may properly assume responsibility for such property damage 
and personal! injuries and the expenses incurred as a result thereof. 
In view of the tender years of Salomon Padilla be is not chargeable 
with negligence in removing the burster tube from the bomb and 
carrying it to his home. The War Department, therefore, believes 
that the claimants should be compensated in reasonable amounts for 
the damages sustained by them as a result of this explosion.” 

It appears that although the Government in 1946 paid the sum of 
$6,243.80 to the legal guardian of Irene Montoya under the provisions 
of Private Law 699, the lega? guardian in 1950 stated “It seems like 
everything has been used for her support and for artificial legs.” 
The actual expense incident to the prosthesis aggregates $573.85. 
Under these circumstances, there is strong indication that the legal 
guardian of Irene Montoya misunderstood the purpose of the payment 
or did not act too wisely in connection with its custody. This sum 
should have been used and placed in reserve for the extraordinary 


25. 00 
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needs of the child and should not have been used to defray the normal 
obligations which by duty repose upon the parent or legal guardian. 

Irene Montoya was 9 years of age at the time of the loss of her left 
leg and she is now a teen-age girl. Her legal guardian now realizes 
that her future is of paramount importance. It is established that for 
the rest of her life, her prosthesis will have to be replaced about every 
3 years. Under all the facts and circumstances in this case it is the 
view of the Department of the Army that an appropriation for the 
relief of the claimant in the sum of $3,500 would constitute a fair and 
reasonable additional award for all of the damages sustained by Irene 
Montoya as the result of her injury. The Department, accordingly, 
would have no objection to the enactment of this bill if it should be so 
amended as to provide for an award for the relief of the claimant in an 
amount not exceeding $3,500. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
ROBERT T. STEVENS, 
Secretary of the Army; 


90008°—57 S. Rept., 84-2, vol. 8—67 
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8411 CONGRESS H SENATE REPORT 
2d Session No. 2492 


PETER V. BOSCH 


JULY 11, 1956.—Ordered to be printed 


Mr. Jonnston of South Carolina (for Mr. Easttanp), from the 
Committee on the Judiciary, submitted the following 


REPORT 


[To accompany S. 2815] 


The Committee on the Judiciary, to which was referred the bill 
(S. 2815) for the relief of Peter V. Bosch, having considered the same, 
reports favorably thereon with an amendment, and recommends that 
the bill, as amended, do pass. 


AMENDMENT 


On page 1, line 6, strike the figure ‘‘$250” and insert in lieu thereof 


the figure “$175”. 
PURPOSE OF AMENDMENT 


The purpose of the proposed amendment is to reduce the amount 
of the award so that it will correctly reflect the amount of the claim- 
ant’s loss. 


PURPOSE 


The purpose of the proposed os as amended, is to pay the 


sum of $175 to Peter V. Bosch, of Rugby, N. Dak., which represents 
the value of his Holstein cow which died as the result of injuries sus- 
tained while undergoing an examination for disease conducted by 
representatives of the Disease Eradication Branch of the Agricultural 
Research Service on May 6, 1955. 


STATEMENT 


The Agricultural Research Service, ir. cooperation with the States, 
furnishes services without cost to dairy farmers in the brucellosis- 
eradication program. The owner is expected in such instances to 
furnish the assistance necessary to handle and restrain the animals. 
In the particular case involved in this bill, the owner had signed an 

71007 
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agreement to furnish such assistance in handling his animals. Conse- 
queatly, on May 6, 1955, Mr. Peter V. Bosch, the claimant, roped the 
animal and snubbed her to a post as a means of restraint for the pur- 
pose of drawing a blood sample. While struggling against such 
restraint, the cow fell with both hind feet slipping in a lateral position 
to the maximum extent. The cow was unable to rise after the fall 
and later had to be destroyed. This legislation would reimburse the 
owner for the loss of the animal. 

The Department of Agriculture, in its report on this legislation, 
opposes enactment of the bill and takes the position that since the 
owner signed an agreement to furnish assistance in handling his ani- 
mals in connection with the brucellosis program, he thereby assumed 
the risk of injury to the animals incurred incident to the testing 
activities. 

‘Lhe agreement to which the Department alludes has not been 
furnished to the committee but even if the agreement were as described 
by the Department, it does not necessarily follow that because the 
owner agreed to assist in the handling of the animals he thereby as- 
sumed the risk for any injury that might result. 

The animal disease eradication program is one which inures not 
alone to the benefit of the individual whose cattle are tested but to the 
farm community as a whole. Where, under such a program, one 
individual suffers loss such as this which does not appear to be at- 
tributable to negligence on anyone’s part, it would be inequitable to 
require that he bear the entire loss. Consequently, the committee 
recommends that the bill be considered favorably, as amended. 

Attached to this report is the report of the Department of Agri- 
culture referred to earlier and two letters from the attorney for the 
claimant addressed to the sponsor of this legislation. 


DEPARTMENT OF AGRICULTURE, 
OFFICE OF THE SECRETARY, 
Washington, D. C., March 1, 1956. 
CHAIRMAN, COMMITTEE ON THE JUDICIARY, 
United States Senate. 

Dear Sir: This is in reply to your request of January 11, 1956, 
for a report on S. 2815, a bill for the relief of Peter V. Bosch. 

The Department opposes enactment of this bill. However, we 
regret that Mr. Bosch sustained this loss. 

The bill authorizes and directs the Secretary of Agriculture to pay 
out of any money in the Treasury not otherwise appropriated, to 
Peter V. Bosch, of Rugby, N. Dak., the sum of $250, for the value 
of his Holstein cow which died shortly after sustaining injuries while 
undergoing an examination for disease conducted by representatives 
of the Disease Eradication Branch of the Agriculttral Research 
Service on May 6, 1955. 

In our brucellosis-eradication program the Agricultural Research 
Service in cooperation with the States furnishes the services without 
cost to the owner and he in turn is expected to furnish the assistance 
necessary to handle and restrain the animals. The owner, in this 
instance, had signed an agreement to furnish assistance in handling 
his animals in connection with the brucellosis program. Therefore, 
we believe that the owner should assume the risk of injury to animals 
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or damage to property, resulting from handling animals incident to 
the testing activities. 

Records of the Department indicate that on May 6, 1955, Mr. Bosch 
roped the animal and snubbed it to a post as a means of restraint for 
the purpose of drawing a blood sample. While struggling against 
such restraint, the cow fell with both hind feet slipping in a lateral 
position to the maximum extent. The cow was unable to rise after 
the fall and later had to be destroyed. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 


Sincerely yours, 


True D. Morse, Acting Secretary. 


Rvuesy, N. Dax., August 3, 1955. 
Re Peter V. Bosch, Rugby, N. Dak. 


Hon. WILLIAM LANGER, 
Umited States Senate, 
Washington, D. C. 


DEAR SENATOR LANGER: I am enclosing herewith a letter which I 
received from the State veterinarian, Bismarck, N. Dak., regarding 
damages sustained by the above individual, Peter V. Bosch. It ap- 
years that Mr. Elmer Henschel, employed by the Animal Disease 
Eradication Division of the Federal Government proceeded to test 
certain animals belonging to Mr. Bosch. In the course of testing a 
5-year-old Holstein cow, this animal slipped and fell sustaining in- 
ternal injuries from which the animal later died. 

Mr. Bosch feels that this examination by an employee of the 
Federal Government was not requested by him, and that be sustained 
the loss of this animal as a direct result of the Government’s insistence 
on testing his livestock. As you will note from the letter by the State 
veterinarian, liability is denied by the State, and it is suggested that 
the matter be either sued out through the Tort Claims Act or re- 
ferred to one of the Senators. I should appreciate any suggestion 
that you might give us in connection with obtaining restitution for 
Mr. Bosch. 

Your kind consideration to this matter will be appreciated. 

Yours truly, 
FRIEDERICH & ZIEGLER. 
By Ray R. FRIEDERICH. 

P. S—I should appreciate having the letter from Dr. Brandenberg 

returned when it has served your purpose. 


FRIEDERICH AND ZIEGLER 
ATTORNEYS AT LAW 


Ruesy, N. Dax., September 28, 1956. 


Re Peter V. Bosch, Rugby, N. Dak. 
Hon. WILLIAM LANGER, 
United States Senate, Washington, D. C. 
Dear Senator: This is in answer to your letter dated September 
22 regarding the above matter which we wrote you about some time 


ago. 
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Mr. Bosch has furnished us with a canceled check dated October 13, 
1954, showing payment for this animal in the sum of $175. This 
check is available for your inspection should you wish to have it in 
connection with processing the case. The animal was tested on the 
6th day of May 1955, by Elmer Henschel, of Devils Lake, N. Dak., 
and the injuries which it sustained became evident immediately follow- 
ing this testing. Mr. Bosch immediately called the veterinarian from 
Rugby at a cost of $10 and was informe by the vet that undoubtedly 
the animal sustained internal injuries at the time of the testing. It 
was a 5-year-old Holstein cow which had been brought into North 
Dakota from Wisconsin 1 year prior thereto and had been fresh 5 weeks 
prior to the accident. It was an excellent milk cow and Mr. Bosch 
feels that it had a reasonable value to him of $250. In addition to 
the $10 expended for vet’s expenses, he feels he has sustained a loss 
in the sum of $250. 

Thank you for you very fine consideration and if there is any other 
information we can furnish you not already done so, please feel free 
to write us. 

Ray R. FRIEDERICH. 


O 
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SENATE { REPORT 
No. 2493 


MR. AND MRS. H. F. WEBB 


JuLy 11, 1956.—Ordered to be printed 


Mr. Jonnston of South Carolina (for Mr. Easttanp), from the 
Committee on the Judiciary, submitted the following 


REPORT 


[To accompany S. 3347] 


The Committee on the Judiciary, to which was referred the bill 
(S. 3347) for the relief of Mr. and Mrs. H. F. Webb, having considered 
the same, reports favorably thereon with an amendment and recom- 
mends that the bill, as amended, do pass. 


AMENDMENT 


On page 1, line 5, strike “$1,400.00” and insert in lieu thereof 
“1,053.80”. 

The purpose of the amdnement is to reduce the sum involved in 
this claim in accordance with the recommendation of the Department 
of the Army and for the reasons stated, infra. 


PURPOSE 


The purpose of this bill, as amended, is to pay out of funds in the 
Treasury not otherwise appropriated, the sum of $1,053.80 to Mr. and 
Mrs. H. F. Webb, of Forest, Miss., in full settlement of all claims 
against the United States for the loss of personal belongings of their 
son, Lt. Andrew F. Webb, of the United States Air Forces, who was 
killed in action during World War II. 


STATEMENT 


The records of the Department of the Army show that at the time 
of the Japanese attack at Peark Harbor, 2d Lt. Andrew F. Webb, 
0408872, was assigned to the 3d Pursuit Squadron, 24th Pursuit 
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Group, Clark Field, Pampanga Province, P. I. He was killed in 
action on December 8, 1941. On December 24, 1941, the Army was 
compelled to evacuate Clark Field where the personal belongings of 
Lieutenant Webb were located, and because of. the lack of transpor- 
tation facilities his personal belongings had to be abandoned and 
consequently were lost. 

On May 20, 1946, Mrs. Arlena H. Webb, mother of Lieutenant 
Webb, filed a claim with the War Department in the amount of 
$1,053.80, for damages on account of the loss of Lieutenant Webb’s 
personal property. The only statute available to the War Depart- 
ment under which a claim of this nature could be considered was the 
Military Personnel Claims Act of 1945, approved May 29, 1945, 
which provided in pertinent part that— 

the Secretary of War * * * is hereby authorized to con- 
sider, ascertain, adjust, determine, settle and pay any 
claim against the United States including claims, not here- 
tofore satisfied, arising on or after December 7, 1939, of 
military personnel * * * when such claim is substantiated 
* * * in such manner as the Secretary of War may by 
regulation prescribe, for damage to or loss, destruction, 
capture, or abandonment of personal property occurring 
incident to their service, or to replace such personal prop- 
erty in kind. 

Pursuant to the authority granted in the Military Personnel Claims 
Act of 1945, supra, the Secretary of War issued Army Regulations 
25-100, on May 29, 1945, which in paragraph 4p thereof provided 
that a claim for damages on account of the loss of personal property, 
where such loss occurred concurrently with or subsequent to the 
death of the owner of the property, was not payable. Accordingly, 
on June 13, 1946, Mrs. Webb’s claim was necessarily disapproved. 

Public Law 439, July 3, 1952, amending the Military Personnel 
Claims Act of 1945, allowed payment of claims for property losses 
even though the loss occurred concurrently with or subsequent to the 
death of the owner. That same act, however, limited the time for 
making request for reconsiderations to 1 year after July 3, 1952. 
Subsection 1 (d), of said act provides, pertinently, as follows: 


Every claim cognizable under this Act shall be forever 
barred unless presented in writing within two years after 
such claim arose or within one year after the date of the 
enactment of this Act, whichever is later: * * * And pro- 
vided further, That any claim cognizable under this Act which 
has not heretofore been presented for consideration, or has 
been presented for consideration and disapproved for the 
reason * * * that heretofore such survivor acquired no 
rights of recovery under this Act, may, at the written request 
of the claimant made within one year from the date of the 
enactment of this amendatory Act, be considered or recon- 
sidered and settled in accordance with the provisions hereof. 
[Italics provided.] 


On November 29, 1955, Mr. and Mrs. Webb wrote a letter to the 
Department of the Army, which states, in pertinent part, as follows: 
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Please be advised that we defimitely entered our initial 
ċlaim for this son’s personal belongings, on or about January 
1947, which was prior to the date hostilities were declared 
ended for World War II. 

This $1,000 to $1,500 elaimed by us for reimbursement is 
not very much, and it is true that money cannot repay us for 
the great loss we suffered. Our only 2 sons were killed in 
action during World War II, and it certainly does seem that 
the Federal Government should reimburse us for what this 1 
son had as his own personal belongings. 


On the same date Mr. J.T. Wallace, county veterans’ service officer, 
Webb Memorial Post, No. 4974, Veterans of Foreign Wars, Forest, 
Miss., wrote a letter to the Department as follows: 


All facts and evidence points to the conclusive proof that 
this claim for reimbursement of personal effects is just, and 
right beyond all reasonable doubt. 

These parents are poor, honest average citizens and they 
sacrificed both of their fine sons in defense of this great coun- 
try. Billions of dollars are being poured out annually to the 
very people that killed them. So it is certainly awful hard 
to understand why they are continuously denied reimburse- 
ment of $1,000 to $1,500 for the loss of property that actually 
belonged to the above-named son [Andrew F. Webb]. It just 
does not show the proper gratitude toward those who have 
made the greatest sacrifice. 

I urge a reconsideration of this claim, and favorable action. 


The Department of the Army states with regard to this claim, 
the application of said Public Law 439: 


Inasmuch as Mr. and Mrs. Webb did not request a recon- 
sideration of their claim as stipulated in subsection 1 (d) of 
Public Law 439, dated July 3, 1952, quoted above, but instead 
waited until over 3 years after the statute of limitations had 
run before doing so, this Department had no other alternative 
but to disapprove their claim. Accordingly, on January 27, 
1956, Mr. Wallace, referred to above, was advised of the 
disapproval of the claim. There is no legal basis for the 
payment of any amount to Mr. and Mrs. Webb in settlement 
of their claim; however, it is the opinion of this Department 
that equitably they should be reimbursed for the loss of their 
son’s personal property, which loss occurred either con- 
currently with or subsequent to his death. As stated pre- 
viously, the original claim was filed in the amount of 
$1,053.80. Accordingly, the Department of the Army 
would have no objection to the enactment of this bill if it is 
amended to provide for an award to Mr. and Mrs. H. F. 
Webb in that amount. 
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The committee is constrained to agree with the Department of the 
Army with respect to amending the instant bill so as to reduce the 
amount to the amount of the claim as originally presented. Accord- 
ingly the bill has been amended. 

As stated above the Department of the Army does not oppose 
enactment of this measure as amended. 
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After careful consideration of the facts involved the committee 


recommends that this bill, as amended, be favorably considered. 


Attached hereto and made a part of this report is the report of the 
Department of the Army. 


JUNE 21, 1956. 
Hon. James VU. EASTLAND, 
Chairman, Committee on the Judiciary, 
United States Senate. 

Dear Mr. Cuarrman: Your request to the Secretary of the Air 
Force for a report on S. 3347, 84th Congress, a bill for the relief of 
Mr. and Mrs. H. F. Webb, has been referred to this Department 
inasmuch as this is a matter which comes within the jurisdiction of the 
Department of the Army. 

his bill provides as follows: 

“That the Secretary of the Treasury be, and he is hereby, author- 
ized and directed to pay, out of any money in the Treasury not 
otherwise appropriated, the sum of $1,400 to Mr. and Mrs. H. F. 
Webb, of Forest, Mississippi, in full settlement of all claims against the 
United States. Such sum represents the payment for the loss of per- 
sonal belongings of their son, Lieutenant Andrew F. Webb, United 
States Air Force, who was killed in action during World War IT”. 

The Department of the Army has no objection to the above-men- 
tioned bill provided it is amended as hereinafter recommended. 

The records of the Department of the Army show that at the time of 
the Japanese attack at Pearl Harbor 2d Lt. Andrew F. Webb, 0408872, 
was assigned to the 3d Pursuit Squadron, 24th Pursuit Group, Clark 
Field, Pampanga Province, P. I. He was killed in action on Decem- 
ber 8, 1941. On December 24, 1941, the Army was compelled to 
evacuate Clark Field where the personal belongings of Lieutenant 
Webb were located, and because of a lack of transportation facilities 
es personal belongings had to be abandoned, and, consequently, were 
ost. 

On May 20, 1946, Mrs. Arlena H. Webb, mother of Lieutenant 
Webb, filed a claim with the War Department (now Department of 
the Army), in the amount of $1,053.80, for damages on account of the 
loss of Lieutenant Webb’s personal property. The only statute 
available to the War Department under which a claim of this nature 
could be considered was the Military Personnel Claims Act of 1945, 
approved May 29, 1945 (59 Stat. 225), which provided, in pertinent 
part, as follows: 

“That the Secretary of War, and such other officer or officers as he 
may designate for such purposes and under such regulations as he may 
prescribe, are hereby authorized to consider, ascertain, adjust, deter- 
mine, settle, and pay any claim against the United States, including 
claims not heretofore satisfied arising on or after December 7, 1939, 
of military personnel * * * when such claim is substantiated, and 
the property determined to be reasonable, useful, necessary, or proper 
under the attendant circumstances, in such manner as the Secretary of 
War may by regulation prescribe, for damage to or loss, destruction, 
capture, or abandonment of personal property occurring incident to 
their service, or to replace such Eee property in kind. * * * 
Any such settlement made by the Secretary of War, or his designee, 
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under the authority of this Act and such regulations as he may pre- 
scribe hereunder, shall be final and conclusive for all purposes, not- 
withstanding any other provision of law to the contrary.” 

Pursuant to the authority granted in the Military Personnel Claims 
Act of 1945, supra, the Secretary of War issued Army Regulations 
25-100, May 29, 1945, which in paragraph 4p thereof provided that a 
claim for damages on account of the loss of personal property, where 
such loss occurred concurrently with or subsequent to the death of 
the owner of the property, was not payable. Accordingly, on June 
13, 1946, Mrs. Webb’s claim was necessarily disap saved 

Public Law 439, July 3, 1952, amending the Military Personnel 
Claims Act of 1945, allowed payment of claims for property losses 
even though the loss occurred concurrently with or subsequent to the 
death of the owner. That same act, however, limited the time for 
making request for reconsiderations to 1 year after July 3, 1952. 
Subsection 1 (d), of said act provides, pertinently, as follows: 

“Every claim cognizable under this Act shall be forever barred 
unless presented in writing within two years after such claim arose or 
within one year after the date of the enactment of this Act, whichever 
is later: * * * And provided further, That any claim cognizable under 
this Act which has not heretofore been presented for consideration, or 
has been presented for consideration and disapproved for the reason 
* * * that heretofore such survivor acquired no rights of recovery 
under this Act, may, at the written request of the claimant made within 
one year from the date of the enactment of this amendatory Act, be con- 
sidered or reconsidered and settled in accordance with the provisions 
hereof.” [Italic provided.] 

On November 29, 1955, Mr. and Mrs. Webb wrote a letter to the 
Department of the Army, which states, in pertinent part, as follows: 

“Please be advised that we definitely entered our initial claim for 
this son’s personal belongings, on or about January 1947, which was 
prior to the date hostilities were declared ended for World War II. 

“This $1,000 to $1,500 claimed by us for reimbursement is not 
very much, and it is true that money cannot repay us for the great 
loss we suffered. Our only 2 sons were killed in action during World 
War II, and it certainly does seem that the Federal Government 
should reimburse us for what this 1 son had as his own personal 
belongings.” 

On the same date Mr. J. T. Wallace, county veterans’ service 
officer, Webb Memorial Post No. 4974, Veterans of Foreign Wars, 
Forest, Miss., wrote a letter to the Department as follows: 

“All facts and evidence point to the conclusive proof that this claim 
for reimbursement of personal effects is just, and right beyond all 
reasonable doubt. 

“These parents are poor, honest average citizens and they sacrificed 
both of their fine sons in defense of this great country. Billions of 
dollars are being poured out annually to the very people that killed 
them. So it is certainly awful hard to understand why they are 
continuously denied reimbursement of $1,000 to $1,500 for the loss 
of ae that actually belonged to the above-named son [Andrew 
F. Webb]. It just does not show the proper gratitude toward those 
who have made the greatest sacrifice. 

“T urge a reconsideration of this claim, and favorable action.” 
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BATH CONGRESS } SENATE { REPORT 
2d Session No. 2494 


ANTHONY J. VARCA, JR. 


Jury 11, 1956.—Ordered to be printed 


Mr. Jonnston of South Carolina (for Mr. Eastitanp), from the 
Committee on the Judiciary, submitted the following 


REPORT 


[To accompany H. R. 1403] 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 1403) for the relief of Anthony J. Varca, Jr., having considered 
the same, reports favorably thereon without amendment and recom- 
mends that the bill do pass, 


PURPOSE 


The purpose of the proposed legislation is to relieve Anthony J. 
Varea, Jr., of Brooklyn, N. Y., of all liability to refund the sum of 
$1,057.69 to the United States which was originally paid to him be- 
cause he was hired by the Military Sea Transportation Service, 
Atlantic Area, Department of the Navy, at a maximum step-in grade 
instead of the minimum step-in grade as required. The proposed 
legislation would also authorize credit in the settlement of accounts of 
disbursing officers of the amount of which Mr. Varca would be relieved, 
and would authorize that he be paid any amounts he had repaid or 
which had been withheld from him. 


STATEMENT 


On July 20, 1952, Mr. Varca was promoted from an ungraded job 
(not a Classification Act position) to the position of shipbuilding 
inspector GS-9, a position which was subject to the provisions of the 
Classification Act of 1949. Through an erroneous interpretation of 
Navy civilian personnel instructions and civilian marine personnel 
instructions in effect at that time, Mr. Varca’s salary was fixed at the 
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Inasmuch as Mr. and Mrs. Webb did not request a reconsideration 
of their claim as stipulated in subsection 1 (a) of Public Law 439, 
dated July 3, 1952, quoted above, but instead waited until over 3 
ears after the statute of limitations had run before doing so, this 
epartment had no other alternative but to disapprove their claim. 
Accordingly, on January 27, 1956, Mr. Wallace, referred to above, 
was advised of the disapproval of the claim. There is no legal basis 
for the payment of any amount to Mr. and Mrs. Webb in settlement 
of their claim; however, it is the opinion of this Department that 
equitably they should be reimbursed for the loss of their son’s personal 
property, which loss occurred either concurrently with or subsequent 
to his death. As stated previously, the original claim was filed in 
the amount of $1,053.80. Accordingly, the Department of the Army 
would have no objection to the enactment of this bill if it is amended 
to provide for an award to Mr. and Mrs. H. F. Webb in that amount. 
The cost of this bill, if approved as hereinbefore recommended, will 
be $1,053.80. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this reports 
Sincerely yours, 

Witser M. Brucker, 
Secretary of the Army. 


O 
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Military Sea Transportation Service, Atlantic Area, fixed Mr. Varca’s 
salary at the maximum rate for the GS-9 level ($5,810 per annum) 
instead of a minimum rate ($5,060 per annum). 

The error was due to a misinterpretation of section 195.3-4 (August 
30, 1951) of Navy civilian personnel instructions which provides 
that upon promotion from an ungraded to a graded position an 
employee may be paid a rate which does not exceed the highest 
previous rate obtained by him in a Classification Act, wage board, or 
personal service contract position. The error was made by de- 
termining that Mr. Varca’s salary, in converting him from an ungraded 
position to a graded GS-9 position, should be fixed by a rate of pay 
equivalent to the amount paid to a first assistant engineer (the 
position he had previously held with the Department of the Army) 
or a leading man, diesel equipment mechanic, at the rate for these 
positions current at the time of the conversion. 

Inasmuch as the July 1952 annual salary for a first assistant engineer 
($5,734) compared favorably with the maximum annual salary for 
the GS-9 grade level ($5,810), it was decided to fix Mr. Varca’s salary 
at the maximum instead of the minimum rate for the GS-9 level. 

This error was not discovered until 1954 when auditors of the 
General Accounting Office determined that the appointment of the 
GS-9 position at the maximum salary of that grade instead of the 
minimum salary was in violation of the Classification Act. By 
direction of the General Accounting Office Mr. Varca’s salary was 
reduced to the minimum of the GS-9 level and he was required to 
make retroactive restoration of the difference in salaries for the 
period July 20, 1952, to May 9, 1954, amounting to $1,057.69. 

Mr. Varca appealed from this decision on the ground that he was 
entirely without fault in accepting the salary paid him and that the 
error in fixing the salary was entirely the fault of Military Sea Trans- 
portation Service. Commander, Military Sea Transportation Service, 
Atlantic Area, desired to act favorably on Mr. Varca’s appeal but had 
no authority under the law. Therefore, a request was made for 
Commander, Military Sea Transportation Service to secure an excep- 
tion from the General Accounting Office. After an analysis of the 
facts and the applicable Comptroller General decisions it was deter- 
mined that Commander, Military Sea Transportation Service had no 
valid reason for requesting an exception. Mr. Varca was advised of 
his right to appeal directly to the Comptroller General if he wished. 
By a letter dated July 1, 1954, Mr. Varca made such an appeal, but 
this appeal was refused by the General Accounting Office. 

In view of the above, the Department of the Navy favors the 
enactment of H. R. 1403. 

The Department of the Navy has been advised by the Bureau of the 
Budget that there is no objection to the submission of this report on 
H. R. 1403 to the Congress. 

Sincerely yours, 
S. B. D. Woop, 
Acting Judge Advocate General 
(For the Secretary of the Navy). 
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maximum rate for the GS-9 level which was $5,810 per year instead 
of a minimum rate of $5,060 per year. That this action was in error 
was not discovered until 1954 when auditors of the General Accounting 
Office determined that the appointment in the GS-9 position at the 
maximum salary instead of the minimum salary constituted a violation 
of the Classification Act. Mr. Varca’s salary was reduced to the 
minimum in accordance with the direction of the General Accounting 
Office, and he was required to make retroactive restoration of the 
difference between the salaries for the period July 20, 1952, to May 9, 
1954. This difference amounted to $1,057.69. 

The committee has carefully reviewed the facts of this case and 
concludes that this overpayment was accepted in good faith by Mr. 
Varca and, in view of his limited income, would be put to undue hard- 
ship if required to refund the overpayment. As is observed in the 
report made by the Department of the Navy, the error in fixing the 
salary was entirely the fault of the Military Sea Transportation 
Service. The Navy has indicated further that they favor this proposed 
legislation, and recommend that Mr. Varea be accorded the relief 
provided for. Accordingly the committee recommends that the bill 
be considered favorably. 

Attached hereto for the information of the Senate are reports from 
the Department of the Navy, the Comptroller General of the United 
aa, and certain correspondence submitted in connection with this 
claim. 


DEPARTMENT OF THE Navy, 
OFFICE OF THE JUDGE ADVOCATE GENERAL, 
Washington, D. C., July 14, 1956. 
Hon. EMANUEL CELLER, 
Chairman, C ommittee on the Judiciary, 
House of Representatives, Washington, D. C. 

My Dear Mr. Cuairman: Your request for comments on the bill 
H. R. 1403, for the relief of Anthony J. Varca, Jr., has been assigned 
to the Department of the Navy by the Secretary of Defense for the 
preparation of a report thereon. 

This private relief bill would relieve Anthony J. Varca, Jr., of all 
liability to refund the sum of $1,057.69 to the United States because 
of alleged erroneous hiring at the maximum step-in grade whereas 
interdepartmental regulations seem to dictate the minimum step-in 
grade while he was employed by Military Sea Transportation Service 
during the period July 18, 1952, to May 27, 1954. 

Mr. V arca is at present an employee of the Military Sea Transpor- 
tation Service. Mr. Varca was originally employed as a diesel equip- 
ment mechanic (not a Classification Act position) with the Department 
of the Army at a basic salary of $4,320 per annum. On March 1, 1950, 
he was transferred i in this job to the Navy. Subsequently, he received 
several pay raises and was promoted to leadingman; his basic salary in 
July 1952 was $5,054 per annum. On July 20, 1952, Mr. Varca was 
promoted from his ungraded job (not a Classification Act position) 
to the position of shipbuilding inspector, GS-9, a position subject to 
the provisions of the Classification Act of 1949. Through an errone- 
ous interpretation of Navy civilian personnel instructions and civilian 
marine personnel instructions in effect at that time, Commander 
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DEPARTMENT OF THE Navy, 
Miutrrary Sea TRANSPORTATION SERVICE, ATLANTIC AREA, 
Brooklyn, N. Y., July 16, 1954. 

From: Commander, Military Sea Transportation Service, Atlantic 
Area. 

To: Anthony J. Varca, Jr., Maintenance and Repair Office. 

Via: Maintenance and Repair Officer. 

Subject: Appeal. 

Reference: Ma) COMSTSLANTAREA letter, series 8291123 of 
June 18, 1954. 

Enclosures: (1) COMSTS letter, series 1017M121 of July 12, 1954, 
with enclosure (2). 


1. By reference (a), a copy of which you received. 
COMSTSLANTAREA forwarded to the Commander Military Sea 
Transportation Service your appeal from the action reducing your 
step rate in grade retroactively to July 18, 1952, and redirecting 
repayment of the sum of $1,057.69. COMSTSLANTAREA expresse d 
the opinion that he did not ‘toed the discretionary authority to act 
upon your grievance, inasmuch as the issue was one of law rather than 

i fact. 

2. By enclosure (1) COMSTS advised that he considered it in- 
appropriate to endorse your appeal to the General Accounting 
Office, in view of a decision of the Comptroller General on a similar 
question. 

3. Inasmuch as COMSTS has indicated that your complaint is not 
within the purview of the grievance procedure, no further action under 
NCPI 80 will be taken by COMSTSLANTAREA. 

° Mason. 
[First endorsement] 


From: Maintenance and Repair Officer. 
To: Anthony J. Varca, Jr. 
1. Delivered. 
T. M. Davis. 


DEPARTMENT OF THE Navy, 
MILITARY SEA TRANSPORTATION SERVICE, 
Washington, D. C., July 12, 1954. 

From: Commander Military Sea Transportation Service. 
To: Commander Military Sea Transportation Service, Atlantic Area. 
Subject: Varca, Anthony J., appeal of. 
Reference: (a) NCPI 80.2-3b. 
Enclosures: (1) COMSTSLANTAREA letter series 829L123 of June 

18, 1954. (2) Copy of Comptroller General Decision B-118963 

of April 12, 1954. 

In accordance with the provisions of reference (a), the Com- 
mander Military Sea Transportation Service has considered the re- 
quest of the Commander Military Sea Transportation Service, Atlantic 
Area, as contained in paragraph 8 of enclosure (1). 

2. In view of the position of the Comptroller General of the United 
States as reflected in enclosure (2), COMSTS considers it inappropriate 
to endorse an appeal to the General Accounting Office. Accordingly, 
the request contained in paragraph 8 of enclosure (1) must be dis- 
approved. Enclosure (1) with enclosures is returned herewith. 
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3. Mr. Easterwood, of McNutt, Dudley & Easterwood, Washington, 
D. C., representing Mr. Varca, has been advised of the action taken 
by COMSTS. Accordingly, Mr. Easterwood has filed an appeal for 
relief for Mr. Varca with the Comptroller General. COMSTS has 
been furnished a copy of this appeal. 

Neri K. Kirerricn, Deputy. 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, April 12, 1954. 
Hon. J. M. Jonnson, 
Chairman, Interstate Commerce Commission. 


Dear Mr. Cuatrman: Reference is made to your letter of February 
16, 1954, wherein you state that due to erroneous administrative 
actions an employee has been overpaid the sum of $233.57, and that 
the Commission is willing to forego collection of the overpayment if it 
is within its authority to do so. 

It is reported that an employee of the Commission was given a 
promotion effective February 3, 1952, from GS-3 to GS-4, at which 
time he was receiving a per annum salary of $3,590, the second 
longevity step in grade GS-3; that, upon being promoted to GS-4, 
he inadvertently was given the salary of $3,735, the first longevity 
step in GS-4, instead of $3,655, the top step in that grade. It is 
stated further that, at the end of 52 calendar weeks of service, the 
employee was given a periodic step increase to the second longevity 
step in GS-4 or $3,815, which action also was in error. Upon dis- 
covery of said erroneous actions correction was made and the em- 
ployee’s salary properly established at the top step of GS—4, $3,655, 
effective January 17,1954. You point out that the employee was not 
aware of the erroneous payments, and that refunding of the amount of 
the overpayment which amounts to $233.57, together with the reduc- 
tion in salary, would result in a hardship to the employee. 

You are advised that the increases granted to the employee clearly 
were in violation of section 802(b) of the Classification Act of 1949, 
as amended (5 U.S. C. 1132), and this Office is without authority to 
waive recovery of the illegal payments even though the employee may 
have been without fault in the matter (see 29 Comp. Gen. 75). 
Accordingly, the amount of the overpayment should be collected 
back from the payee. In order to alleviate any hardship on the 
employee, the refunds may be spread over a reasonable period of time 
to be fixed by the Commission. 

Sincerely, 
Frank H. WEITZEL, 
Acting Comptroller General of the United States. 
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LAW OFFICES 
McNort, Duptey & Easterwoop 


Wasuaineton, D.C., July 1, 1954. 


In re Anthony J. Varca, Jr., shipbuilding inspector, MSTS reduction 
of step rate in grade and retroactive collection back of $1,057.69 


Hon. Frank H. WEITZEL, 
Acting Comptroller General of the United States, 
Washington, D. C. 

Dear Str: The above-named individual has requested that this 
firm present to your office for consideration and decision (after having 
received the customary administrative report from the department 
involved and from your Audit Division) the matter of his reduction of 
step rate in grade (GS-9) from the highest step of $5,810 to the lowest 
step of $5,060 and the retroactive collection back of $1,057.69 for 
alleged overpayment for a period of almost 2 years, based upon a 
unilateral misunderstanding or misinterpretation of interdepart- 
mental personnel regulations, 

Such decision is requested so that Mr. Varca can determine his 
future course of action as to continued employment with the Depart- 
ment; his obligations of income-tax adjustment with the Bureau of 
Internal Revenue, and his good faith in employment agreements with 
the United States Government. Such decision is also desired by his 
employer, Adm. R. Mason, COMSTSLANT, for the reasons indicated 
in his letter of June 18, 1954 (attached): 

“The error which created his present difficulties was in no way 
attributable to him. Further, the proposed retroactive reduction in 
step rate and the demand for feliclvatecenan’ will result, in terms of 
morale and prestige, in irreparable injury beyond the substantial mone- 
tary loss. At this time, to penalize him for a unilateral error com- 
mitted by management appears unconscionable.” [Italics supplied.] 

As will be noted, an immediate decision in this matter will be for 
the good of the service and will be for the benefit of the morale of all 
governmental employees. 

The entire chain of correspondence is attached for your informa- 
tion, beginning with the notification to the employee of the error 
(COMSTSLANT ltr L—1222/lr dtd 27 May 54), personnel action 
form (Std Form 50, dated 20 May 54), computation of error 
(COMSTSLANT ltr ser 869L52 dtd 2 June 54), appeal from adverse 
action (Varca ltr of 7 June 54) and letter transmitting appeal 
(COMSTSLANT ltr ser 829L123 dtd 18 June 54). The authenticity 
of the documents, of which the enclosures are copies, can be estab- 
lished in the administrative report. There is also enclosed power of 
attorney authorizing this firm to represent Mr. Varca. 

It can be ascertained from the material attached that as of February 
1, 1949, Mr. Varca was employed by the Army (New York POE) 
and was rated as a first assistant engineer (marine position) at $4,532 
per annum. Thereafter, and up until July 20, 1952, Mr. Varca 
occupied the position of equipment mechanic (ungraded position) at 
$5,054 per annum, plus overtime, making his gross income approxi- 
mately $7,100 per annum. On July 20, 1952, Mr. Varca was offered 
and accepted the position of shipbuilding inspector, GS-9, at $5,810 
per annum, such offer being the highest step in the GS-9 level. While 
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this was less than Mr. Varca was then making in his ungraded position, 
counting the overtime, he desired the security of a graded position 
and the different type of work. He indicates that he would not have 
accepted the position had it been offered at the lowest step of the 
grade of $5,060 per annum. Mr. Varca has satisfactorily performed 
the duties in the grade since the 20th of July 1952 up to and including 
the present time. 

The letter of May 27, 1954, to Mr. Varca by his employer indicates 
that because of a misunderstanding or misinterpretation of inter- 
departmental policy by the personnel officer of his employer, he will 
have to be reduced to the ousia step of the GS-9, or $5,060 per 
annum, retroactive to the date of his employment in the position, or 
from July 20, 1952. It is indicated that the error was made in that 
the personnel officer computed what would have been the salary of a 
first assistant engineer as of July 20, 1952, which came out as $5,734, 
and that since this compared favorably with the $5,810 offered, it was 
considered that proper action had been taken. However, it is now 
insisted by a periodic audit from the General Accounting audit per- 
sonnel, that since Mr. Varca was not in the graded position from 
February of 1949 to July 20, 1952, his highest salary may not be com- 
puted on a hypothetical basis as to what he would have received. 

It is respectfully submitted that the policy, spirit, and intent of the 
Classification Act have been clearly carried out when the employee was 
offered the $5,810 position on July 20, 1952. His current take-home 
pay of $7,100 per annum being earned in the ungraded position cer- 
tainly onini the salary offered, and certainly, he should be given 
the benefit of the current status of his last marine position, if that 
must be the measuring stick as to how much salary can be offered. In 
any event, he accepted the position in good faith and has satisfactorily 
performed therein for over 2 years. Certainly there must be some 
freedom of right to contract vested in an individual in Government 
service. Policy and procedures are always well to establish, but they 
must be so interpreted and so applied as not to work hardships in 
individual cases. 

Because of cases such as B—86589 of August 16, 1945 (29 C. G. 75), 
and B-118963 dated April 12, 1954, interpreting the Classification Act 
law, the department (MSTSA) is reluctant to offer the employee relief 
in that their position is since your Office has interpreted the legisla- 
tion along the lines that the “sovereign can do no wrong,” the same 
reasoning might be applied to interdepartmental policy. It is be- 
lieved that the comparison is fallacious and that your Office has been 
foremost in the field of recognizing equities in cases where interpreta- 
tions of regulations may be made in different ways. Certainly as 
here, where the morale of the service can be benefited (and incidentally, 
Employee Varca), it is felt that your Office would not object to a reason- 
able interpretation of policy that was consistent with the spirit and 
intent of the Classification Act. In fact, it is submitted that the re- 
instatement of Varca’s July 20, 1952, classification is the only means 
or method by which the spirit and intent of the Classification Act 
principles can be given full effect. 

Accordingly, advice is requested as to whether your Office would 
be constrained to object to the reinstatement of Employee Varca at the 
step rate in which he was hired ($5,810) thereby obviating the collec- 
tion back of $1,057.69 alleged overpayment, and assuring him possibil- 
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ities of future promotions in accordance with good employment prac- 
tices under the civil-service system. 
Respectfully submitted. 
O. P. Eastrerwoop, Jr. 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, D. C., September 10, 1954. 
MecNott, Duptey & Easterwoop, 
Washington, D. C. 

GENTLEMEN: Reference is made to your letter of July 1, 1954, 
requesting a decision relative to the reduction in salary of Mr. Anthony 
J. Varea, Jr., an employee of the Department of the Navy, Military 
Sea Transportation Service, from $5,810, the maximum scheduled 
rate of grade GS-9, to $5,060, minimum scheduled rate of that grade, 
and the requested refund of $1,057.69, representing the difference 
between ail salary rates for a period of about 2 years. 

The record discloses that, effective July 20, 1952, Mr. Varea was 
transferred from the wage board position of leadingman, diesel equip- 
ment mechanic, group IVa, $5,054 per annum, to the Classification 
Act position of shipbuilding inspector, grade GS-9, with salary admin- 
istratively fixed at $5,810 per annum, the maximum scheduled rate of 
grade GS-9. Upon the advice of representatives of the Division of 
Audits of the Genera! Accounting Office that Mr. Varea’s initial salary 
rate upon transfer should have been fixed at $5,060, the minimum 
scheduled rate for grade GS-9, administrative action was taken to so 
adjust his salary and he was informed that he was indebted to the 
United States in the sum of $1,057.69, representing the difference 
between $5,810 and $5,060 per annum for the period July 20, 1952, 
through May 9, 1954. 

It is from the above action of the Department of the Navy that 
relief is sought on behalf of Mr. Varca and, in that connection, it is 
pointed out that at the time of transfer Mr. Varca’s gross salary 
(including overtime) in the wage board position was approximately 
$7,100 per annum. 

With respect to the initial salary rate payable upon transfer to 
positions under the Classification Act, upon promotions, demotions, 
reinstatements in the Federal service, etc., the settled rule of the 
accounting officers of the Government is set forth in Office decision 
of July 30, 1948 (28 Comp. Gen. 71), quoting from the syllabus, as 
follows: 

“The initial salary rate of employees in Classification Act positions 
to which transferred, promoted, demoted, reinstated, or reemployed 
may be fixed at a rate within the range of salaries in the grade to which 
transferred, etc., up to the highest rate attained in any prior classified or 
unclassified position in an agency, legislative or executive, generally 
subject to the Classification Act, regardless of the source of the funds 
from which the compensation was paid. 26 Comp. Gen. 530; id. 664, 
amplified.” [Italic supplied.] 

Also, regulations promulgated by the Civil Service Commission. 
under its statutory authority to prescribe regulations governing the 
rate of basic compensation to be received by an employee upon trans- 
fer, reemployment, reinstatement, etc., to positions under the Classifi- 
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cation Act of 1949, provide (sec. 25.102 (j) of the Federal Employees 
Pay Regulations, p. Z-1-317, Federal Personnel Manual): 

“(j) Highest previous rate is the highest basic salary rate previously 
paid to a Federal civilian employee occupying a position in a depart- 
ment as defined in section 201 (a) of the Classification Act of 1949, 
or in a mixed-ownership corporation, irrespective of whether or not 
such position is subject to the pay schedules of the Classification Act. 
If such highest previous rate was earned in a Classification Act posi- 
tion, it shall be increased by any subsequent amendment to the 
Classification Act pay schedules. If such highest previous rate was 
earned in a position not subject to the Classification Act, it shall be 
increased only by those amendments to the Classification Act which 
were enacted during a period when the employee was not on the rolls 
of a department or a mixed-ownership corporation as described above.” 
[Italic supplied.] 

From the civil-service regulation and Office decision quoted above 
it will be seen that in determining the initial salary rate payable upon 
transfer from a wage board position to a position under the Classifica- 
tion Act, there first pegs be found out the highest basic salary rate 
previously attained or paid in the Federal service. And then, if 
there be present ei circumstances enumerated in the quoted civil- 
service regulation, certain upward adjustments are permitted—con- 
forming with increases authorized by amendments to the Classifica- 
tion Act pay schedules intervening between the time of attaining 
such highest basic salary rate and the date of transfer. It should be 
emphasized, however, that tlhe upward adjustments are permitted 
only with respect to the highest basic salary rate previously paid. 
There is no authority either under Office decisions or the civil-service 
regulations to search the emplovee’s employment record to find out 
which one of the positions formerly occupied—by virtue of subsequent 
pay increases to the date of transfer—calls for the highest pay rate 
at the date of transfer. Clearly, such procedure ignores the primary 
requirement of the decisions and regulations that there first must 
be found out the highest basic salary rate previously paid. 

In the case of Mr. Varca it appears that during his previous Federal 
service as an employee of the Department of the Army, he held a 
position as a marine unclassified employee (first assistant engineer), 
from January 17 to February 1, 1949, at $4,553 per annum. On 
February 1, 1949, he was reduced to $3,100 per annum, and from that 
date his salary fluctuated from $4,320 to $5,054 per annum, the basic 
rate he was receiving on the date of transfer to the classified position, 
In fixing his initial salary rate upon transfer the administrative 
officer determined that the then current salary rate for the position 
of first assistant engineer (the position formerly held by the employee 
while employed by the Department of the Army) was $5,734 per 
annum, and, in accordance with established procedure, fixed his salary 
in the classified position at $5,810 per annum, the next higher rate 
prescribed for grade GS-9 

Applying the rules set out above, it will be seen that the highest 
basic salary rate previously paid Mr. Varea was $5,040, the rate he 
was receiving at the date of transfer to the Classification Act position. 
Since the circumstances enumerated in the quoted Civil Service 
Commission reulgation as a basis for an upward adjustment of that 
salary were not present, the $5,040 rate was the only rate proper for 
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consideration in fixing Mr. Varca’s initial salary rate upon transfer. 
Accordingly, the minimum sal rate of grade GS-9 being $5,060 
upon transfer his salary should have been fixed at that rate. The 
fact that the employee’s gross salary, including overtime, was approxi- 
mately $7,100 per annum is not material since it is only the highest 
basic rate of compensation which may be used for purposes of com- 
parison in such situations. 

In view of the foregoing, the corrective action taken in Mr. Varca’s 
case a pog, 

ery tr ours, 
T pag R. F. KELLER, 
Acting Compiroller General of the United States. 


O 





Calendar No. 2532 


BATH CONGRESS } SENATE 9 REPORT 
2d Session No. 2495 


CABRILLO LAND CO. 
Jury 11, 1956.—Ordered to be printed 


Mr. Jounston of South Carolina (for Mr. Eastianp), from the 
Committee on the Judiciary, submitted the following 


REPORT 


[To accompany H. R. 1535] 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 1535), for the relief of Cabrillo Land Co., of San Diego, Calif., 
having considered the same, reports favorably thereon without amend- 
ment and recommends that the bill do pass. 


PURPOSE 


The purpose of this proposed legislation is to authorize the Secretary 
of the Treasury to pay to Cabrillo Land Co., of San Diego, Calif., the 
sum of $2,756, in full satisfaction of all claims against the United 
States for payment for petroleum products delivered to the Bureau 
of Reclamation, United States Department of the Interior, and as 
reimbursement of moneys withheld from said company by the United 
States. 

STATEMENT 


An affidavit signed by the President of Cabrillo Land Co., dated 
susty 12, 1954, addressed to Hon. Chauncey W. Reed, is self- 
lanatory. 
herefore, your committee recommends favorable consideration. 
The affidavit, together with other pertinent evidence, is as follows: 


Exursit A 


Capritto Lanp Co., Inc 
San Diego 12, Calif., February 12, 1954. 
Hon. Caauncery Reep, 
Chairman, Judiciary Committe 
House of Representatives, Hr ashinglon 25, D. C. 

Drar Mr. Rre: I, M. L. Nevitt, president of the Cabrillo Land Co., of San 
st Calif., make the following statement pertinent to occasion for relief pur- 
suant to H. R. 4388 , 1st session, 83d Congress: 

On July ‘1, 1046. the Cabrillo Land Co. of San Diego, Calif., entered into a 
contract identified as T10rp—2881, with the United States Treasury Department, 
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Procurement Division, Distribution and Warehouse Supply Center, Los Angeles 
15, Calif. Said contract provided that Cabrillo Land Co. of San Diego, Calif., 
was to deliver 420,000 gallons, more or less, of diesel fuel oil to the Bureau of 
Reclamation, Department of Interior. Said contract further provided for a sale 
price of $0.0569 per gallon. An escalator clause in said contract made provision 
for price adjustments by the Office of Price Administration, to the extent of 
$0.02 maximum increase. On July 1, 1946, pursuant to section 1A(D) (4), 
Emergency Price Control Act of 1942 terminated. On August 1, 1946; January 
21, 1947; and March 19, 1947, the Standard Oil Co. of California, increased the 
wholesale cost of diesel fuel. 

Inasmuch as said contract provided for increase only in event of Office of Price 
Administration increase, and no provision was made for event of termination of 
price controls, the Comptroller General of the United States would not allow 
vendor to recover additional eost to vendor. 

Public Law 770 of the 80th Congress, made provision for recovery of these 
costs; but through inadvertence, no amendment to the contract was furnished to 
the Federal Supply Service, San Francisco, Calif., the contracting authority. 
Thus the Cabrillo Land Co. of San Diego, Calif., was not able to avail themselves 
of the provision of Public Law 770 of the 80th Congress. 

H. R. 4388 provides this relief. These facts are to the best of my knowledge 
true and accurate. 

Sincerely, 




















M. L. Nevirt, President. 


Subscribed and Sworn to before me this 13th day of February 1954. 
ISEAL] D. H. InnRrIG, 
Notary Public. 









My commission expires August 19, 1955. 











UNITED STATES DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington 25, D. C., December 28, 1958. 






Hon. Cuauncey W. ReEeEp, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington 25, D. C. 

My Dear Mr, Resp: A report from this Department has been requested on 
H. R. 4388, a bill for the relief of Cabrillo Land Co., of San Diego, Calif. 

The claim of Cabrillo Land Co., to which the bill refers, arose in connection with 
Treasury Department Contract No. T-—10rp-2881 dated July 2, 1946. Under 
that contract the company agreed to furnish to the Bureau of Reclamation such 
quantities of heavy diesel fuel oil as the Bureau might require during the period 
July 1, 1946, through June 30, 1947, at the price of $0.0569 a gallon delivered at 
various points in the vicinity of Yuma, Ariz. Because of national price control 
legislation then in effect, the contract contained a maximum price adjustments 
clause which provided in pertinent part as follows: 

“The contractor represents and warrants that the price shown for each item 
herein is not in excess of the maximum price established by the Office of Price 
Administration or other authorized Government agency and in effect upon the 
date hereof for such item. In the event that such maximum price applicable to 
any item of this contract be increased during the life of the contract, then upon 
submission by the contractor to the contracting officer of notice and proper proof 
thereof, or in the event that such maximum price applicable to any item of this 
contract be decreased during the life of the contract, then the price payable for 
any quantity of said item which the contract schedule of deliveries provides 
shall be delivered after the effective date of said increase or decrease, shall be in- 
creased or decreased proportionately. In the event that the establishment and 
maintenance by the Office of Price Administration or other Government agency 
of a maximum price for any item of this contract is discontinued or suspended 
prior to the completion of deliveries of such item under this contract, then the 
contractor agrees to deliver and the Government agrees to accept, at the last 
price applicable to such item, the remaining quantity of such item which the con- 
tract schedule of deliveries provides should be delivered after the effective date of 
discontinuation or suspension. Increase or decrease in the contract price of any 
item of this contract may be made in accordance with this clause more than once 
during the life of this contract. However, in no event shall any increase of sum 
of increase in the contract price for any item, after giving effect to any decrease 
or decreases in the contract price of such item exceed $0.02 per unit of said item.” 
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CABRILLO LAND CO. 3 


After decontrol of the prices of petroleum products, the market price of the oil 
furnished under the contract rose to $0.0825 a gallon. From September 1946 
through June 1947, the company delivered a total of 137,800 gallons, which the 
Bureau ordered and paid for at the market price under a mistaken belief that the 
contract in question had been amended to permit payment of the increased price. 
After the contract and deliveries thereunder had terminated, it was discovered 
that the contract amendment, upon which the company and the Bureau had 
relied to support the price increase, related to another contract between the 
United States and the company and that the contract here in question had not 
been amended. It was also determined that because there had been no formal 
amendment of contract No. T—-10rp-288i, the company was not entitled to relief 
under the provisions of the act of June 25, 1948 (62 Stat. 671), which ratified and 
confirmed amendments relating to prices in certain contracts for the furnishing 
of petroleum products to the United States. Consequently, the company was 
required to and did refund to the Bureau a total of $3,527.68, the amount by 
which payment for 137,800 gallons of oil at the market price of $0.0825 per gallon 
had exceeded the contract price of $0.0569 per gallon. 

The company has conceded that it was not entitled to the full market price as 
paid. However, the company has contended that since the maximum price 
adjustments clause in its contract provided for price increases up to 2 cents a 
gallon, it should be permitted to recover the maximum increase of 2 cents per 
gallon on the 137,800 gallons, totaling the sum of $2,756 which would be payable 
under H. R. 4388. In support of that contention, the company, in a letter 
addressed to the Bureau of Reclamation under date of March 10, 1952, said: 

“Our justification for this claimed increase is that we notified your office that 
the posted prices on the commodities involved were increased subsequent to the 
lifting of the OPA ceilings. This is evidenced by your own purchase orders, the 
originals of which we have, and copies of which are in your office, showing the 
increase; by our certification on our invoices to you, showing that the posted 
prices were raised as of the various times and places of delivery; by the fact that 
the entire industry raised such posted prices cent for cent, gallon for gallon, at 
that particular time—a fact which was well known by suppliers and consumers 
alike throughout the entire United States, and was recognized by the Procurement 
Division of the Treasury Department, who was then the contracting agency, and 
other purchasing divisions of our Government.” 

The company’s position has been, rejected by the Comptroller General. In his 
letter to the company dated May 9, 1952, he said: 

‘Although it is clear the maximum price adjustments clause provided that while 
controls remained in effect, an increase in the authorized ceiling price would be 
met by a proportionate increase in the contract price, it is equally clear said clause 
provided that in case of decontrol, the price which the Government was paying 
immediately prior thereto was to be the contract price with respect to the balance 
of the oil to be delivered under the contract subsequent thereto. Accordingly, 
since the last fixed price applicable to the fuel oil called for under your contract 
was $0.0569 a gallon, there was no basis for payment of a higher price for the 
quantity delivered after decontrol, and the deduction was properly taken.” 

It is apparent from this comment of the Comptroller General that the company 
was not legally entitled to any price increase under the provisions of the contract 
after decontrol occurred. The record before this Department seems to indicate 
that the failure of the company to seek an amendment of the contract simply 
resulted from error or oversight arising from a misconception that it was protected 
by a contract amendment which actually applied to another contract. It also 
appears that the company’s error in this regard may have been shared by the 
Bureau of Reclamation which over a period of 9 months issued purchase orders 
and made payments for oil at a price in excess of that called for by the contract. 

The Bureau of the Budget has advised that there would be no objection to the 
submission of this report to your committee. 

Sincerely yours, 
FreD D. AANDAHL, 
Assistant Secretary of the Interior. 
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Calendar No. 2533 


SENATE { Reporr 
No. 2496 


CHARLES A. BARRON 


Jury 11, 1956.—Ordered to be printed 


Mr. Jounston of South Carolina (for Mr. Eastianp), from the 
Committee on the Judiciary, submitted the following 


REPORT 


{To accompany H. R. 3733] 


The Committee on the Judiciary, to which was referred the bil! 
(H. R. 3733) for the relief of Charles A. Barron, having considered 
the same, reports favorably thereon without amendment and recom- 
mends that the bill do pass. 

PURPOSE 


The purpose of the proposed legislation is to relieve Charles A: 
Barron of all liability to refund to the United States the sum of $864.96 
Such sum represents the amount of overpayment of basic compensation 
received by him as a result of his appointment in contravention of 
existing law and regulations, to the position of ordnance inspector 
(general), grade GS-7, Office of the Naval Inspector of Ordnance, 
Philadelphia, Pa. The bill further authorizes the Secretary of the 
Treasury to pay Mr. Barron the amount that has been withheld or 
repaid by him. 


STATEMENT 


The Judge Advocate General of the Navy in his report dated 
September 30, 1955, states that he has no objection to the enactment 
of this legislation. 

A review of records available to the Department of the Navy 
discloses that on December 7, 1951, Mr. Barron was separated from 
the Veterans’ Administration, where he had served as a fiscal account 
clerk, GS-4. On December 10, 1951, he was given an indefinite 
appointment (in lieu of reinstatement) to the position of ordnance 
inspector (general), GS-7, at a salary of $4,205 per annum. On 
December 21, 1952, Mr. Barron received a salary step increase to 
$4,330 per annum. 

Section 1310 (c) of the Supplemental Appropriations Act of 1952 
(65 Stat. 758), provides that no person whose position is subject to 
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2 CHARLES A. BARRON 


the Classification Act of 1949, as amended, shall be promoted or 
transferred to a higher grade subject to such act without having 
served at least 1 year in the next lower grade. The foregoing section 
then provides that regulations may provide for promotions of 2 grades 
in 1 year under certain enumerated circumstances. Mr. Barron’s 
appointment involved a promotion of three grades and was, there- 
fore, a clear violation of the Supplemental Appropriations Act of 
1952. The appointment error was compounded by the fact that Mr. 
Barron did not meet the qualification standards for the position, nor 
was he assigned to ordnance inspector duties. He was assigned as 
assistant facilities supervisor. 

In May 1953, the aforementioned appointment error came to the 
attention of the Assistant Naval Inspector of Ordnance, who then 
consulted with representatives of the Examining and Placement 
Division of the third regional office of the Civil Service Commission. 
As a result, a new position description was prepared. On May 29, 
1953, the area wage and classification office classified this description 
as “General supply clerk, GS-2001-6.” On June 7, 1953, Mr. 
Barron was placed in this position at a salary of $4,295 per annum. 

On June 18, 1953, the first Civil Service Commission inspection was 
conducted. The inspector did not feel that the foregoing corrective 
action fully compensated for the illegal appointment. The case was, 
therefore, presented to the central office of the Civil Service Commis- 
sion for resolution. It was further referred to the General Account- 
ing Office. On March 2, 1954, letters of exceptions were prepared by 
the General Accounting Office and sent to the Comptroller, United 
States Naval Shipyard, Philadelphia 12, Pa., the fiscal office adminis- 
tering Mr. Barron’s pay account. These exceptions made Mr. Barron 
liable for all salary payments in excess of the amount which would 
have been paid him had he been promoted on December 10, 1951, to 
the position of general supply clerk, GS-6, at a salary of $3,795 per 
annum. The total amount of overpayment was computed to be 
$864.96. Mr. Barron requested that his obligation be liquidated at 
the rate of $10 per pay period and that any future periodic pay in- 
creases also be used to decrease his indebtedness. These amounts 
have been deducted from his salary by the Comptroller since that 
time. 

It is considered that a combination of administrative errors re- 
sulted in the overpayment to Mr. Barron and that it is unfortunate 
that he should be penalized for his illegal appointment. It has been 
contended that the claimant did not enter into the position of ord- 
nance inspector, so that the Government did not receive such services 
for which the salary was paid. In order to clarify this matter, fur- 
ther research was done and the Office of Naval Inspector of Ordnance, 
in a letter to the Honorable John M. Butler dated June 6, 1956, which 
is hereto attached, states, in part, as follows: 


The records of this activity show that Mr. Barron’s duties 
were definitely in the GS-7 range. The other GS-7 inspec- 
tors in the employ of this activity at the time were engaged 
in routine inspection of miscellaneous types of ordnance 
forgings and projectile bodies. Mr. Barron was not assigned 
to this forging inspection but was engaged partly in inspec- 
tion of anatase items being Sirdfinect for the Navy, 
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and partly in the inspection of Government-owned machine 
tools, machinery, and other indutrial equipment being re- 
ceived in or shipped from three of the contractors’ plants 
which come under the inspection cognizance of this office. 
The diverse nature of the various items inspected made this 
duty more difficult than the average forging inspection job, 
and his duties also included meeting and conferring with 
key personnel in the various plants on problems arising 
under the various production and facilities contracts. 

This would tend to clarify the point as to whether or not the 
Government had received the services for which the claimant was 
= and, in the opinion of the committee, such was the case. It has 

een one of the standards of the committee to determine whether or 
not a hardship would ensue should the claimant be required to repay 
the money involved. In this connection, the claimant has written 
to the Honorable John M. Butler, this letter also being attached 
hereto, and would seem to indicate that the claimant is not a man of 
means and that to require him to repay the sum of $864.96 would, 
in his present circumstances, work a hardship upon him. The com- 
mittee, in view of all of the foregoing, therefore agrees with the 
position of the Judge Advocate General of the Navy and recommends 
that the bill, H. R. 3733, be considered favorably. 

Attached hereto and made a part hereof are the hereinbefore 
referred to letters from the Office of Naval Inspector of Ordnance 
and the claimant, Charles A. Barron, addressed to the Honorable 
John M. Butler, together with reports from the Department of the 
Navy, the United States Civil Service Commission, and other perti- 
nent data submitted in connection with this claim. 


OFFICE OF NAVAL [INSPECTOR oF ORDNANCE, 
Ar MIDVALE-HEPPENSTALL CoO., 
Philadelphia, Pa., June 6, 1956, 
Hon. Jonn M. BUTLER, 
Senate Office Building, 
Washington, D. C. 


Dear Sir: I have been informed that during consideration of 
H. R. 3733 by the Senate Judiciary Committee, the question arose 
whether Mr. Charles A. Barron actually performed GS-7 grade work 
during the period in which he was classified GS-7 in violation of the 
Whitten amendment to the Civil Service Act. 

The records of this activity show that Mr. Barron’s duties were 
definitely in the GS-7 range. The other GS-7 inspectors in the em- 
ploy of this activity at the time were engaged in routine inspection 
of miscellaneous types of ordnance forgings and projectile bodies. 
Mr. Barron was not assigned to this forging inspection but was en- 
gaged partly in inspection of miscellaneous items being purchased for 
the Navy, and partly in the inspection of Government-owned machine 
tools, machinery, and other industrial equipment being received in or 
shipped from three of the contractors’ plants which come under the 
inspection cognizance of this office. The diverse nature of the various 
items inspected made this duty more difficult than the average forg- 
ing inspection job, and his duties also included meeting and conferring 
with key personnel in the various plants on problems arising under 
the various production and facilities contracts. 
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4 CHARLES A. BARRON 


After his reduction from GS-7 to GS-6, Mr. Barron was assigned 
to the facilities supervisor to assist in the maintenance of records of 
Government-owned property, with some additional duty assisting the 
security officer in checking contractors’ a for security clearance. 

Hoping this information will be helpful to you in this matter, I 
remain, 


Sincerely yours, to 
. C. LISENBY 


Commander, United States Navy, 
United States Naval Inspector of Ordnance. 


Ristne Sun, Mp., June 9, 1956; 
Hon. Jonn M. BUTLER, 
Senate Office Building, Washington, D. C. 

Dear Str: In reference to e telephone conversation of June 8, 
1956 with my brother-in-law Mr. John R. Janney concerning H. R. 
3733, I am submitting the following information. 

We are living in a converted school house near Rising Sun, Md., 
which we remodeled with the financial assistance of my father-in-law. 
I feel that I am obligated to repay this money that he so generously 
ae to us but in the financial straits I am in, I find it impossible 
to do. 

At present I am employed by the office of the Naval Inspector of 
Ordnance, Philadelphia, Pa. Living in Maryland because of my 
wife’s parents advanced age, necessitated my traveling back and forth 
to work each day which means driving 138 miles daily. 

Our car is a 1950 Studebaker Champion which has been driven 
90,000 miles and is badly in need of repairs. 

At the time I was forced to repay the money to the Government I 
was also reduced in salary from a GS-7 to GS-6 which caused more 
hardship to my wife and two children. At the best, Government em- 
ployees are not overpaid and we find it difficult to exist with the rising 
cost of living. 

The passing of this bill would be a great help to me in paying some 
of my debts and a great relief to me and my family. 

I wish to thank you for all the effort that you have put forth in this 
case and also to wish you success in the forthcoming election. 


Very truly yours, 
CHARLES A. BARRON; 


DEPARTMENT. OF THE Navy, 
OFFICE OF THE JUDGE ÅDVOCATE GENERAL, 
Washington, D. C., September 30, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

My Dear Mr. Cuarrman: Reference is made to your letter of June 
10, 1955, to the Secretary of the Navy requesting comment on H. R. 
3733, a bill for the relief of Charles A. Barron. 

The purpose of this proposal is to relieve Mr. Barron of all liability 
to refund to the United States the sum of $864.96. The aforemen- 
tioned sum represents the amount of overpayment of basic compensa- 
tion received by Mr. Barron as a result of his appointment, in 
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contravention of existing law and regulations, to the position of 
ordnance inspector (general), grade GS-7, Office of the Naval Inspector 
of Ordnance, Philadelphia, Pa. 

A review of records available to the Department of the Navy 
discloses that on December 7, 1951, Mr. Barron was separated from 
the Veterans’ Administration, where he had served as a fiscal account 
clerk, GS-4. On December 10, 1951, he was given an indefinite 
appointment (in lieu of reinstatement) to the position of ordnance 
inspector (general), GS-7, at a salary of $4,205 per annum. On 
December 21, 1952, Mr. Barron received a salary step increase to 
$4,330 per annum. 

Section 1310 (c) of the Supplemental Appropriations Act of 1952 (65 
Stat. 758), provides that no person whose position is subject to the 
Classification Act of 1949, as amended, shall be promoted or trans- 
ferred to a higher grade subject of such act without having served at 
least 1 year in the next lower grade. The foregoing section then 
provides that regulations may provide for promotions of 2 grades in 1 
year under certain enumerated circumstances. Mr. Barron’s ap- 
pointment involved a promotion of three grades and was, therefore, 
a clear violation of the Supplemental Appropriations Act of 1952. 
The appointment error was compounded by the fact that Mr. Barron 
did not meet the qualification standards for the position, nor was he 
pr re to ordnance inspector duties. He was assigned as assistant 
facilities supervisor. 

In May 1953, the aforementioned appointment error came to the 
attention of the Assistant Naval Inspector of Ordnance, who then 
consulted with representatives of the Examining and Placement 
Division of the third regional office of the Civil Service Commission. 
As a result, a new position description was prepared. On May 29, 
1953, the area wage and classification office classified this description 
as “General supply clerk, GS—-2001-6.” On June 7, 1953, Mr. Barron 
was placed in this position at a salary of $4,295 per annum. 

On June 18, 1953, the first Civil Service Commission inspection was 
eonducted. The inspector did not feel that the foregoing corrective 
action fully compensated for the illegal appointment. The case was, 
therefore, presented to the central office of the Civil Service Commis- 
sion for resolution. It was further referred to the General Accounting 
Office. On March 2, 1954, letters of exceptions were prepared by the 
General Accounting Office and sent to the Comptroller, United States 
Naval Shipyard, Philadelphia 12, Pa., the fiscal office administering 
Mr. Barron’s pay account. These exceptions made Mr. Barron liable 
for all salary payments in excess of the amount which would have been 
paid him had he been promoted on December 10, 1951, to the position 
of general supply clerk, GS-6, at a salary of $3,795 per annum. The 
total amount of overpayment was computed to be $864.96. Mr. 
Barron requested that his obligation be liquidated at the rate of $10 
per pay period and that any future periodic pay increases also be used 
to decrease his indebtedness. These amounts have been deducted 
from his salary by the Comptroller since that time. 

It is considered that a combination of administrative errors resulted 
in the overpayment to Mr. Barron and that it is unfortunate that he 
should be penalized for his illegal appointment. He epenieny 
entered into the appointment in good faith and received the over- 
payment in the same spirit. There is no indication that he was aware 
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of or was in any way responsible for the improper actions resulting in 


the overpayment. 
In view of the foregoing, the eee of the Navy interposes no 


aaron to the enactment of H. 3733. 


he Department of the Navy has been advised by the Bureau of the 
Budget that there is no objection to the submission of this report to 
the Congress. The Bureau of the Budget further advises, however, 
that it is inclined to agree with the report by the Civil Service Com- 
mission, a copy of which is attached, 
For the Secretary of the Navy. 
Sincerely yours, 


Ira H. NUNN, 
Rear Admiral, United States Navy, 
Judge Advocate General of the Navy. 


UNITED States Civin Service Commission, 
Washington, D. C., September 21, 1955; 
Mr. Rocer W. Jones, 
Assistant Director, Legislative Reference, 
Bureau of the Budget, Washington, D. C. 

Dear Mr. Jones: This is in reply to your letter of August 16, 1955, 
requesting the Commission’s comments on H. R. 3733, for the relief 
of Charles A. Barron, in connection with a report submitted by the 
Department of the Navy. 

We have reviewed the Navy’s recital of facts in the case of Mr. 
Barron and have confirmed it with our records. Mr. Barron had 
been appointed in 1951 in violation of the Whitten amendment and 
of Commission requirements. In 1953 the Navy discovered the ad- 
ministrative error and made correction by changing Mr. Barron to a 
lower grade. Also in 1953, the Commission in its regular inspection 
reviewed the case and reported the illegal payment of salary to the 
General Accounting Office. That Office computed the overpayment 
which the Navy had made to Mr. Barron and in accordance with usual 
procedure in cases of erroneous overpayment to an employee required 
refund of the amount involved. 

We agree with the Navy that it is unfortunate that an employee 
should be penalized for an administrative error of an agency in making 
an illegal appointment resulting in overpayment to that employee. 
However, we cannot agree with the Navy in not opposing the enact- 
ment of this private bill. Through established practice and by rulings 
of the Comptroller General employees who have received overpay- 
ments of salary through administrative error are required to refund 
those overpayments. A private bill providing relief for one individual 
alone would e inequitable to other individuals who also are required 


through established practice to refund overpayments erroneously made 


to them. 
For those reasons, the Commission opposes enactment of H. R. 3733. 


By direction of the Commission, 
Sincerely yours, 


Puiuip Youne, Chairman, 
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Ristne Sun, Mbo., May 28, 1954. 
Hon. Epward T. MILLER 


House Office Building, Washington, D. C. 

Dear Sir: In these trying times when Members of Congress are so 
very busy, I hesitate to bring my personal problem to your attention. 
However, since this is very important to me, I wonder if it is possible 
to secure legislative action in my behalf to correct an inequitable 
situation. 

After serving in the Army Air Force from April 8, 1942, to December 
12, 1945, and Line honorably discharged with the rating of sergeant, 
I secured a position with the Veterans’ Administration district office 
in Philadelphia, Pa., as a fiscal accounts clerk, GS-4, at $3,495 per 
annum. On December 10, 1951, I was given an indefinite appoint- 
ment to the position of ordnance inspector (general), GS-7, $4,205 
per annum, in the Office of the Naval Inspector of Ordnance, Phila- 
delphia, Pa. Approximately 1 year later, on December 21, 1952, I 
received a step increase of $125, making my salary $4,330 per annum. 

In the early part of 1953, the regional office of the Third United 
States Civil Service District in Philadelphia notified the Office of the 
Naval Inspector of Ordnance in Philadelphia that, since my appoint- 
ment involved a promotion of three grades, from GS-4 to GS-7, it 
was in direct violation of the Whitten amendment. The Civil Service 
regional office also stated that I did not meet the qualification stand- 
ards for an ordnance inspector (general) position and that the GS-7 
position description under which I was serving was not descriptive of 
my actual duties. 

On May 29, 1953, the area wage classification office of the Fourth 
Naval District approved the classification of general supply clerk, 
GS-6, $4,295 per annum, in the Office of the Naval Inspector of 
Ordnance at Philadelphia and on June 7, 1953, I was changed to this 
lower grade. 

The following excerpt is quoted from Report No. 513, dated July 27, 
1953, from Mr. Robert F. Walsh, Civil Service Inspector to Director, 
Third United States Civil Service Region: 

“However, this latest action does not fully cure the original illegal 
appointment. Circumstances are such that Mr. Barron could not 
have been promoted above the grade 6 level on December 10, 1951, 
and would not have been eligible for promotion to the grade 7 level 
until December 10, 1952. Actually, no appropriate grade 6 position 
existed in the organization until May 29, 1953. The inspector recom- 
mends that this case be presented to our central office to determine 
whether any further corrective action is necessary.” 

On March 9, 1954, the Office of the Naval Inspector of Ordnance 
pee corrected notification of personnel action forms (standard 
orm 50) which changed my original appointment from ordnance 
inspector (general), GS-7, $4,205 per annum to general supply clerk, 
GS-6, $3,795 per annum plus the 2 step increases of $125 each to which 
I was entitled which brought my salary to $4,045 per annum. This 
action was based on letters of exception from the United States 
General Accounting Office, Regional Audit Office, Philadelphia, Pa., 
which will be discussed in the following two paragraphs. 

Letters from the General Accounting Office were serial Nos. DA- 
FFC-FO 01021, 4Q0001, and DA-FFC-FO 01021, 4Q002 of March 
2, 1954, to the comptroller’s office of the United States Naval Ship- 
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yard at Philadelphia and the opening paragraph, which was identical 


in each letter, I am quoting for your information: 

“The appointment on December 10, 1951, of Charles A. Barron as 
an ordnance inspector, grade GS-7, was in contravention of the act of 
November 1, 1951, as amended (Whitten amendment). All sub- 
nue actions were contingent on the above initial action. His 

efinite appointment by the Department of the Navy on December 
10, 1951, could not have been more under the applicable regulations 
than the minimum rate:of a grade GS-6 position, $3,795, per annum, 
with salary step increases effective December 21, 1952, to $3,920 per 
annum and December 20, 1953, to $4,045 per annum.” 

These letters also listed the amounts it is alleged that I was overpaid, 
the total on the first (4Q0001) which listed pay periods from December 
23, 1951 to January 5, 1952 to February 1-14, 1953, being $488.87 and 
the total.on the second letter (4Q0002) listing pay periods from March 
1~14, 1953, for a total of $366.48 or a grand total of $855.35 which the 
General Accounting Office says I have been overpaid by the United 
States Government. 

On March 9, 1954, after a conference with Lt. J. I. Moon, associate 
disbursing officer of the comptroller’s office of the United States 
Naval Shipyard at Philadelphia, I wrote a letter to the Comptroller’s 
Office requesting that $10 be deducted from each paycheck to meet 
this obligation and also requested that any future pay increases be 
used to liquidate this obligation. 

I do not question the legality of this claim but I do question its 
justice. I accepted this appointment in good faith and when the 
administrative error was discovered I accepted the reduction in grade 
without complaint. Ido contend that a reimbursement by me to the 
Government of $855.35 overpaid to me through an administrative 
error based on a technicality is inequitable and unjust. I have per- 
formed the work assigned to me and have had satisfactory efficient 
ratings since accepting this appointment. 

I am appealing to you for relief from this claim because I am 
convinced that the only corrective action must be by legislation. This 
is indicated by the latest of two conflicting decisions of the Comptroller 
General, the decisive paragraphs of which I will quote in the following 
paragraphs of this letter. 

Navy Civilian Personnel Instruetions (NCPI), paragraph 
160.2-7 (c) quotes 28 Comp. Gen. 514; B-82805 of March 14, 1949, 
as follows: 

“De facto status: In any case where the employee is found by the 
Civil Service Commission not to be qualified for the position but 
there is no evidence of bad faith or fraud either on the part of the 
employee or the administrative officials involved, the employee 
properly may be considered as serving in a de facto status under the 
unautherized personnel action and permitted to retain compensation 
received by him prior to the time such error is brought to the attention 
of the administrative officials.” 

The above decision appears to be abrogated by the Decision of 
Comptroller General B-113784 of May 8, 1953, in which Comptroller 
General Warren’s summation of decisions involving various questions 
of overpayment to civilian employees submitted to him by the 
Administrator of Veterans’ Affairs is as follows: 
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“However, to protect the interests of the Government to the full 
extent possible under the statute (Note: Act of August 3, 1950, 

Public Law 633, 64 Stat. 393 which authorizes the withholding of 
current compensation from Government personnel for purposes of 
effecting reimbursement of indebtedness to the United States), 
where overpayments have been made, proper administrative efforts 
should be made to explain to the employee the error and to secure a 
refund from him of the amount involved or his acquiescence to off- 
setting the overpayments from his current pay over a reasonable 
period considering the amount involved. Also, appropriate notations 
should be made in the records so that consideration may be given to 
recovery of the amounts from final salary which may come due to 
the employee. Where the consent of the employee cannot be secured 
by administrative efforts, this Office, upon request of the administra- 
tive office will formalize the exception and promptly issue a certificate 
of settlement so that salary thereafter becoming payable may, in 
accordance with Public Law 633, be withheld.” 

I will be 39 years of age on July 1, 1954, I have a wife and two small 
children and am paying for a home near Rising Sun, Md., and the 
salary deduction is an expensive burden to me. There is general 
agreement that there is no bad faith or fraud involved and I am just 
an innocent victim of unfortunate circumstances. 

I therefore respectfully request you to give me your opinion con- 
cerning the merit of my case and if you can do anything to help me I 
will greatly appreciate it, 

Very truly yours, 
CHARLES Å. BARRON. 


Risine Sun, Mb., August 30, 1955. 
Hon. Epward T. MILLER, 
Member of Congress, Easton, Md. 


Dear Sır: With some hesitation and with an apology for intruding 
upon your time, I again take the liberty of writing to you for any 
additional information pertaining to the bill which you prepared and 
submitted so graciously and efficiently in my behalf. I realize there 
might be a possibility of a small bill like mine being forgotten in the 
press and hubbub of the congressional adjournment period without 
final action being taken. 

Official correspondence on this matter has come through the Office 
of the Naval Inspector of Ordnance, where I am employed, during 
the last several months. The first letter was a request from the 
Chief of the Bureau of Ordnance, Department of the Navy, dated 
June 23, 1955, requesting comments from the naval inspector on the 
conditions leading up to this situation. On June 28, the naval in- 
spector, Lt. Comdr. Wayne D. Surface, replied and recommended 
that official approval be given to the action specified in the bill. The 
next and final letter was a copy, dated July 7, 1955, from the Chief 
of the Bureau of Ordnance, Admiral Withington, to the Office of the 
Judge Advocate General of the Navy, in which he recommended that 
favorable action be taken on the bill. 

In view of this favorable correspondence, I presumed that favorable 
action by Congress was practically assured. In the event that no 
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final action has been taken, I wish to say that I and my family ‘and 
my wife’s family are still grateful to you for your efforts in my behalf. 
f With best wishes to you, I remain. 
l Sincerely yours, 





CHARLES A. Barron: 






sij 
| ' Risine Sun, Mp., January 24, 1955. 
f Hon. Epwarp T, MILLER, 
Congress of the United States, 
House of Representatives, Washington, D. C. 

My Dear Mr. Murer: In accordance with your letter of January 
21, 1955, concerning deductions from my salary, I am enclosing here- 
with a statement from the disbursing officer of the Philadelphia Naval 
Base showing payments made and the balance due December 20, 1954. 

These deductions are through the pay period ending December 18, 
1934, and each pay period consists of 14 calendar days. Additional 
deductions of $13 each have been taken from salary due for the 
periods ending January 1, 1955, and January 15, 1955, respectively, 
and this amount will be deducted from each succeeding pay period 
until the entire amount is paid or I am relieved of this responsibility. 

Thanking you for your interest and kindness in this matter, I 
remain, 

Respectfully yours, 


eM AR! are e 


CHARLES A. Barron. 





PHILADELPHIA NAVAL SHIPYARD, 
Nava. Bass, 

Philadelphia, Pa., December 50, 1934. 
Mr, Cuartes A. Barron, 


Care of Naval Inspector of Ordnance, 
Midvale Co., Philadelphia, Pa. 

My Dear Mr. Barron: The following information is furnished to 
acquaint you with the current status of collections in your pay account. 
The original overpayment figure of $864.96 recorded via United States 
General Accounting Office exceptions 4-Q0001 and 4—Q0002 has been 
reduced to a balance due of $644.13 by payroll actions in 1954 through 
the period ending 18 December. 

A summarization of these transactions follows: 

SPURTE UE NE ns thik cnc bicandde cadmenenenaéneanscra $864. 96 


Recovery of 1954 overpayment via reduction in 1954 earnings.. $48. 05 
Recovery of overpayment via $10 collection in each of 15 pay 


IN iss hich thc dike dich ctbienh abit nie Sehd suid i ie 150. 00 
Recovery of overpayment via $13 collection in 1 pay period... 13. 00 
Recovery of overpayment via $9.78 credit to retirement account 

ea Fibs bh aa aa O a dandwconnne 9. 78 


atedion ne Dob, BO, AONE in bok cnn de sc cacinesiwii cee dcosene 
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In confirmation of telephone conversation between yourself and 
Mr. Calhoun of this activity, it was agreed that the pay period collec- 
tion be increased from $10 to $13 effective with period ending 
December 18, 1954. 

By direction of the commander: 

Very truly yours, 
Jean I. Moon, 
Lieutenant, SC, United States Navy, Disbursing Officer. 


Unrrep Srates Civr. Service Commission, 
Washington, D. C., July 21, 1954. 
Hon. Epward T. MILLER, 


House of Representatives. 

Dear Conecressman: This is in reply to your letters of June 14 and 
July 6, 1954, with reference to the case of Charles A. Barron. 

he facts in this case are as follows: 

In an inspection made by our regional office in Philadelphia of the 
Office of Naval Inspector of Ordnance, Philadelphia, Pa., our inspector 
found that Mr. Barron had been given an indefinite appointment on 
December 10, 1951, to the position of ordnance inspector (general), 
GS-7, $4,206 per annum. This employee was separated from the 
Veterans’ Administration as of close of business, December 7, 1951, 
where he served as a fiscal account clerk, GS-4, Sinee this action in- 
volved a promotion of three grades, it was in direct violation of the 
Whitten amendment. On June 7, 1953, the agency took corrective 
action insofar as civil-service requirements were concerned and changed 
Mr. Barron to a lower grade by placing him in the position of general 
supply clerk, GS-6. 

view of the fact that in this case there appeared to be a matter of 
illegal payment of salary, and as such matters are under the jurisdic- 
tion of the General Accounting Office, the Civil Service Commission 
reported the facts to the General Accounting Office on August 21, 
1953. Subsequent to this referral, the General Accounting Office 
called the Commission and asked that. a determination be made as to 
the earliest possible date Mr. Barron could have been qualified for the 
— After referring the matter to our third regional office, the 
eral Accounting Office was advised that insofar as. civil-service 
requirements were concerned, Mr. Barron could have been qualified 
on November 10, 1952. It was further pointed out, however, that 
the GS-6 positiom was not established and. classified until ee 29, 
1953, and ordinarily a position must be established and classified as a 
basis for payment. 

As indi above, the agency has taken corrective action in this 
case insofar as Civil Service Commission regulations are concerned 
The matter of repayment of salary for the time that Mr. Barron served 
illegally in the higher grade position is a matter completely under the 
jurisdiction of the General Accounting Office. I suggest, therefore, 
that this phase of the case be referred to that Office for a determination 
as to. whether any further consideration may be given, aside from 
legislative relief, to Mr. Barron’s situation. 

Sincerely; 
Grorae M. Moorsz, Commissioner. 
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12 CHARLES A. BARRON 

. Ristna Sun, Mo., June 28, 1954, : 
Hon. Epwarp T. MILLER. 

; House Office Building, Washington, D. C. 


Dear Sir: In reference to my case which you have in your posses- 
sion, I am forwarding a letter which was written to me by the execu- 
tive officer on duty during the time the problem arose. 

I hope this will in some way help out my case. 

Sincerely yours, 








CHARLES Å. BARRON. 






Lovetr & THIBEAULT 







ATTORNEYS AT LAW 
Boston, Mass., June 24, 1954. 





Mr. Cuartes A. Barron, 
Rising Sun, Md. 

Dear Cuaruie: Your letter was received a few days ago and we 
were very happy to hear from you. The family is w ell. I hope that 
yours is happy and healthy. One of these days or months we are 
going to get an opportunity to get together. 

I am writing this letter specifically to record my recollections for 
you of the events relating to your downgrading and the possibility 
that you may be required to repay a part of the salary received 
while employed at the GS-7 level. 

During the time that I was attached to the naval inspector of 
ordnance, Philadelphia, and serving as executive officer, it was 
brought to the attention of the naval inspector by a personnel man 
from the Bureau of Ordnance that certain personnel actions might 
be irregular. These actions had been taken between 1 and 4 years 
prior to the time that they were discovered during a routine review 
of personnel files by the aforementioned representative of BuOrd. 

Shortly after this information and advice was given, the then naval 
inspector was released to inactive duty. I became naval inspector, 
acting, for a period of little more than a month pending the reporting 
of the new regularly assigned naval inspector. During that time i 
went to the Civil Service Commission regional director’s office in 
Philadelphia to get advice and assistance with a view toward correct- 
ing any irregularities which might exist in the organization. One 
of the problems about which I sought advice was in regard to your 
situation. 

I was not successful in obtaining any positive information as to 
exactly what course to follow; therefore, recourse was had to the 
instructions then contained in NCPI. The best definition I could 
find indicated that you were to be considered in a de facto status. 
shortly after that, you were reassigned to a position at the GS—6 level. 
I believe that the action was taken shortly after the arrival of the 
new naval inspector. With the information at hand, it was believed 
that the action taken was corrective of a previous irregular action. 
You were qualified for the position to which appointed and the ap- 
pointment appeared to be within the scope of the Whitten Act. 
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The oon of any repayment of salary seemed to be clearly dis- 
posed of by the provisions of the NCPI which stated in substance 
that de facto employees should not be so penalized unless some 
fraudulent intent on the part of the employee was involved in the 
appointment. I had at that time no question in my mind and I 
have none at this time that you had any such fraudulent intent. You 
advised me that you had questioned the regularity of the appointment 
when it was first executed and you were advised by your superiors 
that it was proper. You evidenced every willingness in my presence 
to arrive at the proper solution of the problem when I first became 
aware of it. 

You mentioned in your letter that you have requested your Con- 

essman, Hon. Edward T. Miller, to look into this matter. You 
Kava my permission to show him this letter or furnish him a copy of it. 

There has been considerable criticism of Government employees in 
recent years, some of which is clearly justified. However, I want to 
say to you that, in my experience, I found you to be a trained, capable, 
efficient, and willing worker. I believe that more civil servants of 
your caliber would be a distinct asset to the Government. I do not 
believe that you should be required to repay wages which you earned 
in good faith. et me know if there is anything further 1 can do to 
assist you in this situation. 

As ever, 
GEORGE. 
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Calendar No. 2534 


SENATE Report 


ONIE HACK 
Jury 11, 1956.—Ordered to be printed 


Mr. Jounston of South Carolina (for Mr. Easttanp), from the 
Committee on the Judiciary, submitted the following 


REPORT 


[To accompany H. R. 3987] 


The Committee on the Sasing to which was referred the bill 
(H. R. 3987) for the relief of Onie Hack, having considered the same, 
reports favorably thereon without amendment and recommends that 
the bill do pass. 


PURPOSE 


The purpose of the proposed legislation, is to pay Onie Hack, of 
Mount Clemens, Mich., the sum of $352.48, out of Treasury funds 
not otherwise appropriated. 


STATEMENT 


Onie Hack, of Mount Clemens, Mich., was an employee of the 
Inland Waterways Corporation, which was under control of the 
Secretary of Commerce. In 1951 he embarked on the steamer 
Illinois at St. Louis, Mo. He left the ship at Peoria, Ill., on August 
23, 1951. At that time there was a work stoppage by re on 
certain vessels of the Inland Waterways Corporation of the Depart- 
ment of Commerce. The Department of Commerce refused to pay 
certain earned wages which had accrued to persons who had par- 
ticipated in this strike inasmuch as under the law, appropriations for 
payment of such earned wages are not available for payment to a 
person engaging in a strike against the Government. 
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2 ONIE HACK 


Mr. Hack contends that he left his ship for the following reason: 


That the captain had discharged a man for no cause, so the 
rest of the crew didn’t want to work for him, so we gave the 
company 30 hours’ notice that we were quitting, and the 
union put another crew on the boat. 


He further contends that inasmuch as the union did supply a new 
crew for the boat that this is further evidence that there was no strike. 
Subsequently, Congress passed several bills authorizing the payment 
of wages due certain personnel involved in a work stoppage on the 
vessels of the same corporation in November of 1946. A distinction 
was made at that time between those who were believed to be leaders 
in the strike and those participants who merely followed blindly their 
leaders, perhaps without even knowledge that they were engaging in 
a strike against the United States. The Department feels that Mr. 
Hack, in the latter work stoppage, was ‘‘one of those employees par- 
ticipating, but was not a leader in the second strike incident.” Addi- 
tionally in this Congress this committee favorably recommended 
S. 3480 which was a similar bill awarding payments of earned salary to 
employees of the Inland Waterways Corporation who participated 
in a work stoppage. 

The Department of Commerce makes no recommendation with 
respect to this matter. The committee feels that inasmuch as per- 
sons similarly situated have previously been granted relief by the 
Congress, and inasmuch as the record shows that this money is for 
services rendered the Government which have been without compen- 
sation, and further that the brief statements of Mr. Hack tend to in- 
dicate that he personally was not too well aware of the consequences 
of the strike or work stoppage and the relationship.of the vessel on 
which he was employed by the Federal Government, that Mr. Hack 
should be reimbursed for the services which the Government has 
already received. Accordingly, and after careful consideration of the 
facts involved, the committee recommends that the bill be considered 
favorably. 

The report of the House committee indicates that substantial legal 
services have been rendered in connection with this claim and accord- 
ingly the customary 10 percent attorney’s fees proviso has been 
retained. Attached hereto and made a part hereof is the report 
from the Secretary of Commerce and a letter and affidavit from the 
claimant. 


Tue SECRETARY OF COMMERCE, 
Washington, March 16, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear Mr. CuarrMan: This letter is in reply to your request of 
June 13, 1955, for the views of this Department with respect to 
H. R. 3987, a bill for the relief of Onie Hack. 

The bill would authorize payment to Mr. Hack of amounts which 
were due him as wages at the time he participated in a work stoppage 
on a vessel of the Inland Waterways Corporation of the Department 
of Commerce. 
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Payments of amounts due Mr. Hack was not made by the corpora- 
tion because it was determined that Mr. Hack had participated in a 

ike against the Government and, under the law, appropriations for 
payment of such earned wages are not available for payment to a 
person engaging in a strike against the Government. 

The strike in which Mr. Hack participated was the second such 
incident involving a vessel of the Inland Waterways Corporation. 
In November of 1946, there occurred a work stoppage aboard an 
Inland Waterways Corporation vessel which was determined to be 
a strike and the Department withheld the pay of those persons 
engaging in that strike. The Congress later passed legislation 
authorizing the payment of the wages due to certain of the personnel 
participating in the earlier strike. A distinction was made at that 
time between those who were believed to be leaders in the strike and 
those participants who merely followed blindly their leaders, perhaps 
without even knowledge that they were engaged in a strike against 
an agency of the United States. 

In view of the earlier action, this Department would not object 
to the enactment of legislation for the relief of Mr. Hack, who was 
one of those employees participating, but was not a leader in the 
second strike incident. 

According to the records of this Department, the amount due Mr. 
Hack for wages and leave earned prior to participation in the strike 
occurring on August 23, 1951, is $352.48. We, therefore, recommend 
that the figures $352.48 be substituted for the figures $336 on line 6 
of page 1 of the bill. 

We have been advised by the Bureau of the Budget that it would 
interpose no objection to the submission of this report to your 
committee. 

Sincerely yours, 
SINCLAIR WEEKS, 
Secretary of Commerce. 


AFFIDAVIT 


Mount Ciemens, Micu., March 5, 1956. 
To Whom It May Concern: 


I, Onie Hack, of 57 Macomb Street, Mount Clemens, Mich., state 
the following to be the true facts, to the best of my knowledge, memory, 
and belief: 

I embarked on the ship steamer Illinois at St. Louis, Mo., owned 
and operated by the (company) Inland Waterway Corporation, at 
city of St. Louis, July 3, 1951, State of Missouri, on date July 3, 1951, 
and worked to August 23, 1951, during which time I earned $336 
including vacation. I left the ship at (city and State) Peoria, Ill. 

Date left ship August 23, 1951, for following reasons: The captain 
of the ship discharged a man for no cause, so the rest of the crew didn’t 
want to work say so we gave the company 30 hours’ notice that 
we were quitting and the union put another crew on the boat. 


Oxir HacK, Employee. 
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State oF MICHIGAN, 
County of Macomb: 

I, Onie Hack, hereby state that the above facts are true and correct 
to the best of my knowledge, memory and belief. 

Subscribed and sworn to before me, a notary public, in and for the 
county of Macomb, State of Michigan, this 5th day of March A. D. 
1956. 

[SEAL] VioLtaA MAYETTE, 

Notary Public, Macomb County, Mich. 


My commission expires August 17, 1956. 


Mount Ciemens, Mica., March 8, 1956. 
Hon. Jesse P. Wotcorrt, 
House Office Building, Washington, D. C. 

Dear Mr. Wotcorr: I am sending you a statement of the reason 
why we got off of the boat which was the steamer Jilinois. The 
captain put a man off the boat for no cause whatsoever and he was 
very unruly to all of the employees so we told him that we were 
quitting and gave him 30 hours’ notice that we were going to quit 
and when we reached Peoria, Ill., we got off the boat and went back 
to St. Louis, Mo., where we shipped on it July 3, 1951, and one 
of the company’s other boats picked the steamer Illinois up in and 
brought her back to St. Louis and the union put on another crew on 
her so you see that we did not strike if we had the union would not 
have put another crew on the boat. I can’t recall the captain’s name 
for he was new captain so this is the facts of the case to the best of 
my knowledge. 

Yours truly, 
Onre Hack. 
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S4rH CONGRESS i SENATE REPORT 
2d Session No. 2498 





CPL. OSCAR H. MASH, JR. 


JuLy 11, 1956.—0Ordered to be printed 


Mr. Jounston of South Carolina (for Mr, EAsTLAND), from the 
Committee on the Judiciary, submitted the following 


REPORT 


[To accompany H. R. 4456] 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 4456) for the relief of Cpl. Oscar H. Mash, Jr., having con- 
sidered the same, reports favorably thereon without amendment and 
recommends that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to pay the sum of $1,688 
to Cpl. Oscar H. Mash, Jr., United States Army. Such sum shall be 
in full settlement of all claims against the United States on account of 
medical and hospital expenses actually incurred for hospitalization 
and treatment of his wife, Elizabeth L. Mash, in a private hospital 
during the period beginning on December 29, 1953, and ending on 
April 20, 1954, both dates inclusive, after the said Elizabeth L. Mash 
could not be admitted to Walter Reed Army Hospital because of the 
lack of available facilities therein. 


STATEMENT 


The claimant in this case enlisted in the Army on February 1, 1949, 
and has thereafter remained on continuous active duty, serving 
overseas in Germany, Japan, and Korea. 

On December 28, 1953, while the claimant was overseas, his wife, 
who was then living with her parents in Arlington, Va., attempted 
suicide by drinking iodine. She was taken to Arlington County Hos- 
pital, where her stomach was pumped out and, although it was deter- 
mined that she was not seriously injured, the attending physician 
recommended that a psychiatrist be consulted. Thereafter, upon the 
advice of Dr. William Stark, she was admitted to George Washington 
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University Hospital, Washington, D. C., and placed in the psychiatric 
ward. Dr. Stark states that the same evening, between 9 and 10 p. m., 
he contacted Walter Reed Army Hospital by telephone in an attempt 
to arrange for Mrs. Mash’s hospitalization, and was informed that for 
some reason which he does not recall they advised him that they would 
be unable to admit Mrs. Mash for several days. He states that he is 
not sure whether it was because of a shortage of beds or not. He 
further states that he was told at that time that there was a “good 
working arrangement” between that hospital and Sheppard-Pratt, 
near Baltimore. After further examination of Mrs. Mash and con- 
sultation with her mother, Dr. Stark called Sheppard-Pratt and made 
arrangements for Mrs. Mash’s admission the following day, where she 
remained until April 20, 1954, incurring hospital expenses in the amount 
of $1,688, no part of which was covered by insurance. Not included 
in the claim are expenses incurred at Arlington and George Washington 
Hospitals. 

At the time of Mrs. Mash’s hospitalization, the existing law and per- 
tinent regulations provided that admission of civilians for treatment 
at Army hospitals was a matter within the discretion of the Secretary 
of the Army, and not a matter of statutory right, it being the general 
rule that treatment would be rendered “whenever practicable.” 

There is no law under which the Department of the Army can reim- 
burse its personnel for expenses paid for private hospital or medical 
expenses incurred by dependents. However, it is almost a matter of 
judicial notice that in accordance with the often repeated expression 
of Congress, dependents of armed services personnel are almost 
invariably hospitalized in Government facilities in the vast majority 
of cases. 

More recently, the Congress has reemphasized its policy relating to 
medical care of dependents by enactment of the Dependents’ Medical 
Care Act, which became Public Law 569 of the 84th Congress on 
June 7, 1956. 

This act consolidates and equalizes all of the laws relating to 
medical care of dependents of Armed Forces personnel and, among 
other things, it authorizes the Secretary of Defense, after consultation 
with the Secretary of Health, Education, and Welfare, by regulation, 
to provide, in special and unusual cases, for hospitalization not to 
exceed 12 months for dependents suffering from nervous or mental 
disorders. 

The report (No. 1878) of the Senate Committee on Armed Services, 
which accompanied the bill, states, in part, as follows: 


Dependent medical care is one of the items dealt with 
generically under the terms of “fringe benefits.” Within 
the past few years, the Congress has devoted extensive 
consideration to the maintenance and restoration of fringe 
benefits as part of a program to make military careers more 
attractive and to meet the competing attractions of private 
industry. Although there has been no legislative action 
that curtailed the entitlement of dependents to medical care 
at Government expense, the amount of medical care that can 
be furnished in the existing circumstances is not a powerful 
inducement to a career in the uniformed services. This is 
true because private industry is extending liberal medical 
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care privileges and because the maintenance of active-duty 
strengths at higher than normal peacetime levels, with 
an attendant increase in the number of dependents needing 
eare, has created a workload that can hardly be met by 
the limited facilities and available physicians. 

The President, the Secretary of Defense, and the Assistant 
Secretary of Defense for Manpower, Personnel, and Reserves 
have emphasized in recent communications to the Congress 
the desirability of liberalizing dependent medical care as one 
method to motivate competent persons to elect a career in the 
uniformed services. 


Without going further into the details of this claim, which details 
are fully set forth in the attached report from the Department of the 
Army, the committee is of the opinion that, in the light of all the cir- 
cumstances, the emergency nature of the situation, and the fact that 
Mrs. Mash’s soldier husband was overseas and unable to give the 
problem the consideration which would be normally accerded it by 
a husband, that this legislation should be considered favorably, and 
so recommends to the Senate. 

Attention is directed to the statement contained in the above 
referred-to Army report that 


Under such circumstances, it is believed that the basic 
decision as to whether, in the event facilities are not avail- 
able at an appropriate Army hospital, reimbursement should 
be made for medical and hospital expenses incurred at a pri- 
vate hospital by a dependent of a member of the Army on 
active duty is a matter properly within the equitable deter- 
mination of the Congress. 


Attached hereto for the information of the Senate is the report of 
the Department of the Army, hereinbefore referred to, together with 
certain substantiating data submitted in connection with this claim. 


DEPARTMENT OF THE ARMY, 
Washington 25, D. C., July 27, 1955. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Represe ntatives. 

Drar Mr. Cnairrman: Reference is made to your letter inclosing 
a copy of H. R. 4456, 84th Congress, a bill for the relief of Cpl. Oscar 
H. Mash, Jr., and requesting a report on the merits of the bill. 

The Department of the Army has considered the above-mentioned 
bill which provides as follows: 

“That the Secretary of the Treasury is authorized and directed to 
pay, out of any money in the Treasury not otherwise appropriated, 
to Corporal Oscar H. Mash, Junior, United States Army, the sum of 
$1,688. The payment of such sum shall be in full settlement of all 
claims of the said Corporal Oscar H. Mash, Junior, against the United 
States on account of medical and hospital expenses actually incurred 
for hospitalization and treatment of his wife, Elizabeth L. Mash, in 
a private hospital during the period beginning on December 28, 1953, 
and ending on April 20, 1954, both dates inclusive, after the personnel 
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of Walter Reed Army Hospital refused to admit the said Elizabeth L. 
Mash to that institution.” 

Records of the Department of the Army show that Oscar Henry 
Mash, Jr. (referred to in H. R. 4456 as Cpl. Oscar H. Mash, Jr.) was 
born on December 31, 1931, at Nitro, W. Va.; that he is married to 
Mrs. Elizabeth L. Mash; that he enlisted in the United States Army 
on February 1, 1949, and was assigned Army service No. RA 15288880; 
that thereafter he has remained on continuous active duty in the Army, 
serving Overseas in Japan and Korea during the period of May 1949 
to June 1951, and in Germany from February 1953 until July 1954; 
and that he is currently assigned to duty at Fort Myer, Va., in the 
grade of corporal. 

On December 28, 1953, while Corporal Mash was serving in the 
Army overseas, Mrs. Mash, then approximately 20 years of age, 
was living with her parents, Mr. and Mrs. William A. Etter, in 
Arlington, Va. On the evening of that date, Mrs. Etter discovered 
that her daughter had ingested a quantity of tincture of iodine in 
an apparent attempted suicide, and immediately took her to Arlington 
County Hospital, Virginia. After her stomach was pumped by the 
family physician, it was determined that Mrs. Mash apparently had 
not injured herself seriously but, inasmuch as she still exhibited 
Salako inclinations, the psychiatrist who previously had been treating 
her, Dr. William Stark, was contacted by telephone and informed 
of the situation. Upon his advice, she was admitted to George 
Washington University Hospital, Washington, D. C., and placed 
in the psychiatric ward. Shortly after her admission to this hospital 
she was seen by Dr. Stark who D stated that on the same evening, 
between 9 and 10 p.m., he contacted Walter Reed Army Hospital 
by telephone and attempted to arrange for Mrs. Mash’s hospitalization 
at that facility; and that he was informed by the person who was 
responsible for admissions to the psychiatric ward that patients in 
Mrs. Mash’s circumstances previously had been admitted to that 
hospital, ‘but for some reason at this point it was impossible for them 
to accept her. I don’t recall whether the reason was that beds were 
necessary for Army personnel or what. At the same time, too, he 
informed me that it would be possible to have her admitted after 
several days, however.” Dr. Stark has stated further, relative to 
this conversation, that after informing the person to whom he was 
speaking that he would have her admitted to Sheppard-Pratt Hospital 
in Towson, Md., he was told that there was a “good working arrange- 
ment” between that hospital and Walter Reed whereby personnel 
were admitted to Sheppard-Pratt and, after appropriate communica- 
tion and contact, were transferred to Walter Reed Army Hospital; 
and that he informed Mrs. Etter of this conversation and advised 
that she discuss it further with personnel at Sheppard-Praft. 

Mrs. Etter, in describing the events following Dr. Stark’s telephone 
call to Walter Reed Army Hospital, has stated: 

“« * * * After the call, he [Dr. Stark] stated to us that Walter 
Reed had replied that there were no vacancies at that time for that 
type of patient and that they could give no date as to when there 
would be a vacancy. Dr. Stark interviewed my daughter and told 
us that she should be hospitalized under observation. We asked his 
opinion as to hospitals of this type and he suggested Sheppard-Enoch 
Pratt at Towson, Md., as the only one other than a hospital at 
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Staunton, Va. He called there (Sheppard-Pratt) while we waited, 
and they indicated that she could be admitted the following day.” 

Mrs. Mash was transferred to the Sheppard & Enoch Pratt Hos- 
pital by her parents on the following day, December 29, 1953, and, as 
she no longer continued under the treatment of Dr. Stark after being 
admitted thereto, he made no further inquiry of either that hospital or 
Walter Reed Army Hospital relative to her transfer to an Army instal- 
lation for hospitalization and medidal treatment. It appears that no 
subsequent communication with Waiter Reed relative to her transfer 
thereto was made by any other of the interested parties. Mrs. Mash 
remained at the Sheppard & Enoch Pratt Hospital until April 20, 1954, 
incurring hospital expenses in the amount of $1,688, which have been 
paid. No part of these expenses was covered by insurance. 

Records of Walter Reed Army Hospital show that on December 28, 
1953, the normal capacity of the disturbed women’s ward was 12 beds 
and there were 16 patients on that ward. 

There is no record or memorandums at Walter Reed Army Hospital 
that any request for hospitalization was made on behalf of Mrs. Mash 
on December 28, 1953. The medical officer of the day, the neuro- 
psychiatry officer of the day, both of whom were on duty at this hos- 
pital during that evening, and the chief of the department of neuro- 
psychiatry of the hospital have stated that they have no knowledge 
or recollection of being contacted by any person concerning a request 
for the admission of Mrs. Mash to that hospital. 

Mrs. Etter has stated that, following the admission of her daughter 
to the Sheppard & Enoch Pratt Hospital, “Dr. Murdock, director of 
Sheppard-Pratt, was advised that my daughter was a dependent of an 
enlisted man and was unable to be admitted to Walter Reed Hospital 
because there were no vacancies. He indicated that patients had been 
transferred from Walter Reed to Sheppard-Pratt for long-term hos- 
pitalization.” Dr. Murdock has denied any recollection of ever hav- 
ing seen either Mr. or Mrs. Etter or of having any discussion whatso- 
ever with them, and no record of such discussion is available. The 
registrar of Walter Reed Army Hospital and the assistant medical 
director of the Sheppard & Enoch Pratt Hospital have stated that 
there is not now, nor has there ever been, any agreement, policy, or 
procedure relating to the transfer of civilian patients between the two 
facilities. 

On November 17, 1954, Cpl. Oscar H. Mash, Jr., and his wife filed 
a joint claim with this Department in the amount of $1,688 “for re- 
imbursement for medical and hospital expenses actually incurred due 
to the refusal of Walter Reed Army Medical Center, Washington, 
D. C., to accept my wife, Elizabeth L. Mash, as an emergency patient, 
thereby necessitating her being admitted to a private hospital * * *.” 
However, this claim was denied on January 21, 1955, for the reason 
that “no act or omission by any Government employee proximately 
contributed to the loss sustained.” 

It has been established that tke admission of civilians for treatment 
at Army hospitals is generally a matter within the discretion of the 
Secretary of the Army and is not a matter of statutory right. The 
act of July 5, 1884 (23 Stat. 112; 10 U. S. C. 96), the basis statute 

ertaining to treatment of eligible dependents at Army medical 
acilities, provides that such treatment may be rendered ‘“‘whenever 
practicable.” Department of Army Regulations in effect at the time 
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of this incident (subpar. 6g, AR 40-506, Dec. 19, 1952) imple- 
menting this basic act make such treatment dependent upon the 
availability of accommodations, At the time of the attempted 
admission of Mrs. Mash to Walter Reed Army Hospital, the inpatient 
psychiatric facilities were more than 125 percent burdened. There- 
fore, it would appear that the hospital was under no obligation to 
admit Mrs. Mash under the attendant circumstances. 

There is no statute or appropriation available to this Department 
under which a claim of this nature may be paid. It has been deter- 
mined from construction of the Department of Defense Appropriation 
Act. of 1953 (Tithe L11-—Maintenance and Appropriations, Army, 66 
Stat. 520) and pertinent Department of Army Regulations promul- 
gated pursuant to, and in execution of, this act, i Army Medical 
Service funds are not properly chargeable for any treatment 
to dependents of Army personnel in other than Army medica! 
ment facilities, and such prohibition may not be waived. 

It appears that a claim of this nature is not cognizable under the 
Federal Tort Claims Act. In the case of Di uy et Ux. V. 

States (171 F. 2d 365 (Sth Cir., 1948), certiorari denied, 3 

919 (1949)), the court, in considering the obligation of the 

ment to provide medical services to dependents of Army pe: 
stated, in pertinent part, as follows: 

“It becomes manifest that the phrase ‘whenever practicable’ 
clearly stamps the obligation of the Government to provide medical 
service to Army dependents as discretionary in character. Am 
negligent breach of duty on the part of the Army medical authorities 
which may have existed, in failing to extend promptly the gratuitous 
medical services requested, clearly could not have resulted in any 
actionable damage. The liability of the United States under the 
Federal Tort Claims Act does not extend to cases where, as here, the 
injury results from the failure to perform a mere discretionary function 
or duty, even though the discretion involved be abused” (title 28, 
United States Code, sec. 2680 (a)). 

The evidence in this case is conflicting and does not establish clearly 
that any official at Walter Reed Army Hospital gave such advice to 
Mrs. Mash’s physician as would indicate a recommendation of the 
Sheppard & Enoch Pratt Hospital, the facility where eventually she 
was taken for prolonged treatment, as an appropriate facility, or that 
the Government would assume any obligation for expenses incurred 
by such hospitalization. Although it has been alleged that an official 
at Walter Reed advised it would be possible to have her admitted there 
after several days, it does not appear that Mrs. Mash, or anyone in 
her behalf, made further inquiry regarding this subsequent admission. 
Under these circumstances it is not believed that personnel of Walter 
Reed Army Hospital were obligated to give notice when and if space 
later became available. Moreover, inasmuch as Mrs. Mash was 
receiving care at a recognized hospital at the time of her alleged 
attempted admission to Walter Reed, it is not considered that a 
medical emergency existed requiring her transfer to an Army facility. 

In view of all the facts and circumstances in this case, and the legal 
authorities hereinbefore cited, it is the opinion of the Department of 
the Army that there was no breach of a legal obligation in failing to 
admit.Mrs. Mash to Walter Reed Army Hospital under the attendant 
circumstances. It is further the opinion of this Department that the 
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evidence in. this case fairly establishes that Mrs. Mash was not ad- 
mitted to Walter Reed Army Hospital on December 28, 1953, because 
of the lack of available facilities therein. Under such circumstances 
it is believed that the basic decision as to whether, in the event facilities 
are not available at an appropriate Army hospital, rermbursement 
should be made for medical and hospital expenses incurred at a private 
hospital by a dependent of a member of the Army on active duty is a 
matter properly within the equitable determination of the Congress. 
The Department of the Army, accordingly, refrains from making any 
recommendation either for or against the enactment of this bill, 
preferring to leave to the equitable determination of the Congress the 
question whether relief should be granted in this case. If in the light 
of the facts and circumstances the Congress should regard this bill 
as meritorious, the Department of the Army would have no objection 
to the enactment thereof. The ameunt of the proposed award of 
$1,688 stated in the bill is fair and reasonable. 

However, it is believed that the phraseology of lines 2, 3, and 4 on 
page 2 of the bill, “‘after the personnel of Walter Reed Army Hospital 
refused to admit the said Elizabeth L. Mash to that institution”, 
carries a connotation of failure on the part of such personnel to fulfill 
an obligation. Inasmuch as the admission of Mrs. Mash to this 
hospital was dependent upon the availability of facilities, and the 
inpatient psychiatric facilities were more than 125 percent burdened 
on December 28, 1953, it is recommended that, if this bill is favorably 
considered by the Congress, the above-quoted phrase be omitted and 
the following be inserted in lieu thereof: “after the said Elizabeth L. 
Mash could not be admitted to Walter Reed Army Hospital because 
of the lack of available facilities therein.” It is recommended further, 
for the purpose of accuracy, that the date “December 28, 1953,” 
appearing on line 1, page 2 of the bill, be amended to read ‘December 
29, 1953.” 

The cost of this bill, if enacted, will be $1,688. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
WILBER M. BRUCKER, 
Secretary of the Army. 


STATEMENT 


52ist Minirary Pouice Company (SERVICE), 
THE ENGINEER CENTER AND Forr BELVOIR, 
Fort Belvoir, Va., March 29, 1956. 

My wife and I had been married approximately 10 months when I 
received orders to go overseas to Europe (February 1953) and, after 
having served approximately 10 months in Germany, the American 
Red Aon wired the field director in the unit to which I was assigned 
in Germany stating that my wife was in the Sheppard Pratt Hospital, 
Towson, Md., suffering from a nervous breakdown, and that emer- 
gency leave had been denied by the Adjutant General’s Office, Depart- 
ment of the Army. Upon receiving correspondence from my mother- 
in-law, Mrs. Margaret B. Etter, and from my sister-in-law, Mrs. 
Margaret S. Lupton, 4400 North Fourth Street, St. Petersburg, Fla., 
stating that the family and two doctors had tried to get my wife 
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admitted to Walter Reed Army Medical Center, Washington, D. C., 
with no success, when this failed they had my wife admitted to George 
Washington University Hospital, Washington, D. C., for overnight, 
then the next day my wife was transferred to Sheppard Pratt Hospital, 
Towson, Md., where the expenses were not as much as George Wash- 
ington University Hospital. My wife was hospitalized from December 
1953 to April 1954. I returned to the Zone of Interior on morale 
leave from Germany on July 15, 1954, and upon completion of leave 
was granted a compassionate reassignment to Fort Myer, Arlington 
11, Va., and after being there for a short period, I initiated a claim 
through headquarters, Fort Myer, and this claim was investigated b 

Major Ott, who obtained statements from the three doctors, had the 
paid receipts from the hospital and statements from my mother- and 
father-in-law (wife’s stepfather), my wife and myself, and this action 
was forwarded to Department of the Army, where it was disapproved. 
| then contacted Representative Broyhill who presented a bill for my 
‘lief. I contacted Walter Reed Army Medical Center prior to filing 
a claim through the Army and they stated that they did not have a 
record of where my wife was requested for hospitalization; naturally, 
they wouldn’t have the record if they did not admit her. Had I not 
been overseas, or my wife been with me, I am sure that she would 
never have had to be hospitalized. My wife and I now have two 
children and this claim is really needed for adequate support of 
children. 

Oscar H. Masna, Jr., RA15288880, 
Corporal, 521st Military Police Company (Service). 
Subseribed to and sworn before me this 29th day of March 1956. 


Hiram E. DANIELS, 
Captain, Military Police Corps, 
Commanding. 


TOLITH Area Service Unit, 
STATION COMPLEMENT (ENLISTED), 
Fort Myer, Arlington, Va., January 6, 1955. 
Subject: Personnel data. 
To Whom It May Concern: 
I have been in the United States Army since February 1, 1949, and 
have not had a break in service. 


My base pay and longevity amount to $139. 59 
Clothing maintenance allowance 5. 40 
Separate rations ($1.10 per day) 


Subtotal- i. saaa dea ee caine tee 177. 99 
Government contribution to family 


My rank or grade is corporal. 
My residence address is 5316 Eighth Road South, Arlington, Va. 
Oscar H. Masa, Jr., RA15288880, Corporal. 
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Tue SHEPPARD AND Enocn Prarr Hospiratu, 
Towson, Md., April 3, 1956. 
Cpl. Oscar H. Mass, Jr., RA15288880, 
21st Military Police Company (Service), Fort Belvoir, Va. 
Dear Corporat Masa: We have your letter of March 29 and, in 


response to your request, are sending you herewith the hospital bill 
in the case of your wife, Mrs. Elizabeth Mash. 
Yours very truly, 


H. M. Murpockx. 


STATEMENT OF PaTIENT’s BOARD AND MepicaL ATTENDANCE 
Accoun?Y 


THE TRUSTEES OF THE SHEPPARD & ENOCH PRATT HOSPITAL 


Baltimore, Md. 
APRIL 2, 1956. 
Patient: Mrs. Elizabeth L. M. Mash. 
Correspondent: Mr. William A. Etter, 1130 North Utah Street, 
Arlington, Va. 
Board and medical attendance of Mrs. Elizabeth L. M. Mash: 
16 weeks ending Apr. 20, 1956, at $100 per week 





Be ee aia $1, 600 
SS OX eee Cn eau ise un dd nowewanscsulnyeseecwe 10 
PMS cass wes bate Soe Secs ia cess aa cee bee tae 5 
ian 68 
Te ee ee ee la 5 

rk te a ea dared Gok Fn tabs cnedumeucwotubeee 1, 688 


The above is correct. 
Tue TRUSTEES OF THE SHEPPARD & 
Enocu Prarr Hospitat, 
L. Eien, Bookkeeper. 





APRIL 4, 1956. 
Hon. JoeL T. BROYHILL, 


House of Representatives, 
Washington, D. C. 
Dear Sır: Enclosed is statement (hospital bill) from Enoch- 
Sheppard Pratt Hospital, Towson, Md., for my wife. 
I shall thank you for your kind consideration. 


Oscar H. Masu, Jr., RA15288880, 
Corporal, 521st Military Police Company (Service). 


O 
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Calendar No. 2536 


BATH CONGRESS i SENATE REPORT 
2d Session A No. 2499 


ESTATE OF GERTRUDE I. KEEP 


JULY 11, 1956.—Ordered to be printed 
Mr. Jounston of South Carolina (for Mr. Easttanp), from the 
Committee on the Judiciary, submitted the following 


REPORT 


[To accompany H. R. 5868) 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 5868) for the relief of the estate of Gertrude I. Keep, having 


considered the same, reports favorably thereon without amendment 
and recommends that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to pay to the estate of 
Gertrude I. Keep of Lockport, N. Y., the sum of $1,793.10 from 
Treasury funds not otherwise appropriated in full settlement of all 
claims against the United States representing a refund of State tax 
erroneously collected from the said estate for the year 1948 by the 
Bureau of Internal Revenue. 


STATEMENT 


Gertrude I. Keep died on December 21, 1948, and an estate tax 
return, form 708, was filed for her estate on March 9, 1950. The 
return was made the subject of a field investigation wherein a deficiency 
of $36,099.73 was recommended. Subsequently under written stipu- 
lation signed by counsel for both parties in the case and filed with the 
court on November 4, 1953, it was ordered and decided that there was 
a deficiency in the estate tax of $36,673.76. The stipulation contained 
the following provision: ‘(d) That the estate shall be entitled to credit 
for State inheritance and estate taxes paid as is provided by law upon 
filing proof of payment of such taxes in the manner required by law 
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and Reculation 105.’ On December 10, 1953, a letter was addressed 
to Mr. Wolcott Keep, executor et al., calling attention to the additional 
credit of $1,793.10 that could be allowed upon the submission of docu- 
mentary evidence in support of State tax paid as required by section 
81.9, amended, Estate Tax Regulations 105. The letter further con- 
tained a statement to the effect that the evidence should be furnished 
with a claim for refund which must be filed within 3 years from the 
date of payment of the tax sought to be refunded. A claim for refund 
was filed on October 28, 1954, by Mr. Wolcott Keep, the sole surviving 
executor of the estate. United States v. Prince ((1954) 120 F. Supp. 
563) has held that a decision of the Tax Court of the United States 
becomes final upon the expiration of the time allowed for the filing of a 
petition for review by the circuit court of appeals of the United 
States or the United States Court of Appeals for the District of Colum- 
bia. The time allowed for the filing of such a petition is 3 months 
after the decision of the Tax Court is rendered. In the present case, 
the taxes were not actually paid and credit therefor claimed either: 
(1) within 4 years after the filing of the return; or (2) before the ex- 
piration of 60 days after the decision of the Tax Court became final. 
Under such circumstances, the Revenue Service was legally precluded 
from making the refund of tax that would result from increasing the 
credit for State taxes paid by $1,793.10. 

The statement as to the time for filing a claim for refund contained 
in the letter of December 10, 1953, signed by George T. McGowan, 
district director of the United States revenue office, Buffalo, N. Y., 
was in fact misleading. W. Harwood Hooper, attorney for the 
estate, has stated that he relied upon the statement contained in the 
letter of December 10, 1953, concerning the time requirement for 
filing a claim for refund. 

The Treasury Department would interpose no objection to the en- 
actment of H. R. 5868. 

The committee, after careful consideration of the foregoing facts 
and particularly in view of the reliance of the representative of the 
estate on the statement of the district director of the revenue office 
which was in fact misleading and not in conformance with the Revenue 
Code and the fact that the estate is clearly entitled to such a refund 
were it not for the tardiness of the application, is constrained to 
recommend that this measure be favorably considered. 

The House of Representatives report states that substantial legal 
services were rendered in connection with this claim and therefore the 
attorney’s fee proviso limiting said fee to 10 percent has geen re- 
tained. 

Attached hereto and made a part hereof is the report of the Treasury 
Department and a memorandum incorporated therein, the said letter 
from the district director and other memoranda pertinent to the claim. 





TREASURY DEPARTMENT, 
Washington, March 6, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 
My Dear Mr. CuarrMan: This letter is in reply to your request 
of April 30, 1955, for the views of this Department concerning H. R. 
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5868 (84th Cong., 1st sess.), entitled “A bill for the relief of the estate 
of Gertrude I. Keep.” This bill, if enacted, would authorize and direct 
the Secretary of the Treasury to pay the sum of $1,793.10 to the 
estate of Gertrude I. Keep, Lockport. N. Y., in full settlement of all 
claims against the United States, representing a refund of estate tax 
which the bill alleges was muna pe collected from the said estate 
for the year 1948 by the Bureau of Internal Revenue. 

The records of the Internal Revenue Service indicate that the 
amount mentioned in the bill represents the additional amount of 
credit for State death taxes paid that would have been allowed if 
credit therefor had been claimed within the time specified in the 
Internal Revenue Code of 1939 and the regulations thereunder. Since 
credit was not claimed within such time, the Service would not allow 
the refund. 

There is some indication that the executor was misled by an 
erroneous statement with respect to the time allowed for claiming 
refund, which was contained in a letter to him from the district 
director of internal revenue, Buffalo, N. Y., dated December 10, 
1953. If your committee should find that reliance was in fact placed 
upon this erroneous statement, rather than upon the applicable 
provisions of the Internal Revenue Code and the regulations, this 
Department would interpose no objection to the enactment of this bill. 

A detailed memorandum on H. R. 5868 and a copy of the above- 
mentioned letter to the executor are attached. 

The Director, Bureau of the Budget, has advised the Treasury 
Department that there is no objection to the presentation of this 
report. 

Very truly yours, 
Dan Turoop Smita, 
Special Assistant to the Secretary 
in Charge of Tax Policy. 


MEMORANDUM ON H. R. 5868 (84TH CONG., 1ST SESS.), ENTITLED ‘fA BILL 
FOR THE RELIEF OF THE ESTATE OF GERTRUDE I. KEEP” 


H. R. 5868 would authorize and direct the Secretary of the Treasury 
to pay, out of any money in the Treasury not otherwise appropriated, 
the sum of $1,793.10 to the estate of Gertrude I. Keep, Lockport, 
N. Y., in full settlement of all claims against the United States, 
representing a refund of estate tax which the bill alleges was erro- 
neously collected from the said estate for the year 1948 by the Bureau 
of Internal Revenue. The bill further provides that no part of the 
amount appropriated in excess of 10 percent thereof shall be paid 
to any agent or attorney on account of services rendered in connection 
with this claim. 

The records of the Internal Revenue Service indicate that Gertrude 
I. Keep died on December 21, 1948, and an estate tax return, form 706, 
was timely filed for her estate on March 9, 1950. The return was 
made the subject of a field investigation wherein a deficiency of 
$36,099.73 was recommended. A protest was filed and an informal 
conference was held in the office of the district director, Buffalo, N. Y. 
No agreement could be reached. Later, the case was considered by 
the assistant regional commissioner, appellate, New York, N. Y., prior 
to the issuance of a 90-day letter on Tied 22,1952. The estate then 
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filed a petition with the Tax Court of the United States, and under 
written stipulation signed by counsel for both parties in the case and 
filed with the court on November 4, 1953, it was ordered and decided 
that there was a deficiency in estate tax of $36,673.76. The stipula- 
tion contained the following provision: 

“(d) That the estate shall be entitled to credit for State inheritance 
and estate taxes paid as is provided by law upon filing proof of pay- 
ment of such taxes in the manner required by law and Regulations 
105. 

The decision of the Tax Court was entered on November 6, 1953. 
The deficiency in tax determined by the Tax Court had been paid in 
1952. 

On December 10, 1953, a letter was addressed to Mr. Wolcott 
Keep, executor et al., calling attention to the additional credit of 
$1,793.10 that could be allowed upon the submission of documentary 
evidence in support of State tax paid as required by section 81.9, 
amended, Estate Tax Regulations 105. The letter further contained 
a statement to the effect that the evidence should be furnished with 
a claim for refund which must be filed within 3 years from the date 
= payment of the tax sought to be refunded (see attached copy of the 
etter). 

A claim for refund was filed on October 28, 1954, by Mr. Wolcott 
Keep, the sole surviving executor of the estate. The basis of the claim 
was that under the provisions of section 813 (b) of the 1939 code, the 
estate of Gertrude I. Keep is entitled to an additional credit of 
$1,793.10, representing the additional State tax paid on October 
13, 1954. Documentary evidence substantiating the payment of the 
tax was attached to the claim. 

The applicable part of section 813 of the Internal Revenue Code 
of 1939 states: 

“(b) Estate, Succession, Legacy, and Inheritance Tares.—The tax 
imposed by section 810 or 860 shall be credited with the amount of 
any estate, inheritance, legacy, or succession taxes actually paid to 
any State or Territory or the District of Columbia, or any possession 
of the United States, in respect of any property included in the gross 
estate (not including any such taxes paid with respect to the estate of 
a person other than the decedent). The credit allowed by this sub- 
section shall not exceed 80 per centum of the tax imposed by section 
810 or 860 (before deducting from such tax the credits provided by 
section 813 (a) (1) and (2)), and shall include only such taxes as 
were actually paid and credit therefor claimed within four years after 
the filing of the return required by section 821 or 864, except that— 

“(1) If a petition for redetermination of a deficiency has been filed 
with the Board of Tax Appeals within the time prescribed in section 
871, then within such four-year period or before the expiration of 60 
days after the decision of the Board becomes final. 

‘(2) If, under section 822 (a) (2) or section 871 (h), an extension of 
time has been granted for payment of the tax shown on the return, 
or of a deficiency, then within such four-year period or before the 
date of the expiration of the period of the extension.” 

A decision of the Tax Court of the United States becomes final 
upon the expiration of the time allowed for the filing of a petition for 
review by the Circuit Court of Appeals of the United States or the 
United States Court of Appeals for the District of Columbia. United 
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States v. Prince ((1954) 120 F. Supp. 563). The time allowed for 
the filing of such a petition is 3 months after the decision of the Tax 
Court is rendered. Section 1142 of the Revenue Code of 1939. 

In the present case, the taxes were not actually paid and credit 
therefor claimed either: (1) within 4 years after the filing of the 
return; or (2) before the expiration of 60 days after the decision of the 
Tax Court became final. Furthermore, no extension had been 

anted for payment of the taxes. Under such circumstances, the 
Kireno Service wes legally precluded from making the refund of 
tax that would result from increasing the credit for State taxes paid 
by $1,793.10, 

With respect to the equities of the case, it may be noted that 
the statement as to the time for filing a claim for refund contained in 
the letter of December 10, 1953, was in fact misleading. In this 
connection, W. Harwood Hooper, attorney for the estate, has stated 
that he relied upon the statement contained in the letter concerning 
the time requirement for filing a claim for refund. On the other hand, 
B. D. Donoghue, assistant regional commissioner, wrote: ‘However, 
notwithstanding such statement, it appears that the taxpayer relied 
on section 813 (b) of the 1939 code and compliance with section 81.9 
of Regulations 105 as the reasons for making the claim.” 

This Department has no further evidence as to whether or not 
reliance was in fact placed upon the statement contained in the 
above-mentioned letter. If the committee should determine that 
reliance was placed on the erroneous statement contained in this letter, 
rather than upon the applicable provisions of the Internal Revenue 
Code of 1939 and the regulations thereunder, this Department would 
interpose no objection to the enactment of H. R. 5868. 

It is to be noted, however, that this position of the Department is 


not to be construed as a precedent with opens to other legislation 


involving claims for refund which are barred by the statute of limita- 
tions. In general, such legislation is objectionable because it is likely 
to constitute an unfair discrimination against other taxpayers similarly 
situated. It is suggested that, if the committee should decide to take 
favorable action on H. R. 5868, consideration be given to including 
in the report on the bill a statement to the effect that favorable action 
in this case is not to be considered as a precedent for other cases, but 
that, in all respects, each case should be considered on its merits, 
without relying on the action of the committee in this instance. 


UNITED STATES TREASURY DEPARTMENT, 
OFFICE OF THE DIRECTOR OF INTERNAL REVENUE, 
Buffalo, N. Y., December 10, 1953. 
Re Estate of Gertrude I. Keep. Date of death: December 21, 1948. 
WoLcorr Keer, executor, et al., 
Lockport, N. Y. 

Dear Mr. Kesp: Reference is made to the Federal estate tax 
return filed for the above-named estate. 

The amount of the gross estate tax has been determined to be 
$57,823.18 after allowance of $1,624.01 State tax credit based upon 
the credit evidence received. An additional credit of $1,793.10 may 
be allowed to bring the total credit to the maximum allowable under 
section 815 (b) of the Internal Revenue Code provided that the 
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documentary evidence in support thereof is submitted, as required b 
section 81.9, as amended. Estate Tax Regulations 105. Such evi- 
dence described below, should be furnished with a claim for refund 
which must be filed within 3 years next after the payment of the 
amount sought to be refunded. 

A certificate of the proper officer of the taxing State, Territory, 
District of Columbia, or possession of the United States showing: 
(1) the total amount of such tax imposed (before adding interest and 
penalties and before allowing discount); (2) the amount of any dis- 
count allowed; (3) the amount of any penalties and interest imposed 
or charged; (4) the total amount actually paid in cash; and (5) the 
date of payment. If the amount of such taxes has been redetermined, 
the amount finally determined should be stated. Form TT66C, as 
regularly issued by the New York State Tax Commission, Albany, 
N. Y., meets the foregoing requirements. 

Please furnish the necessary evidence promptly or advise this office 
as to when it may be expected. 

Very truly yours, 
Georce T. McGowan, 
District Director. 
By Jerome L. BUCKLEY, 
Acting Chief, Audit Division. 


ESTATE OF GERTRUDE I. KEEP 
MEMORANDUM—FEDERAL ESTATE TAX 


Gertrude I. Keep died a resident of the city of Lockport, Niagara 
County, N. Y., on December 21, 1948, leaving a last will and testa- 
ment duly admitted to probate in the surrogate’s court of Niagara 
County, N. Y., December 24, 1948. Letters testamentary issued on 
that day to Eversley Childs, Jr., of New York City and Wolcott Keep 
of Lockport, N. Y. 

Federal estate tax return was filed in collector’s office at Buffalo, 
N. Y., March 9, 1950, and tax as shown on return paid on that date in 
the amount of $21,149.42. 

Included in said return were certain transfers made by the decedent 
in her lifetime which were claimed by the executors to be exempt from 
tax. The Treasury Department refused to allow these items as 
exempt. At request of the New York City executor the proceedings 
for deficiency tax assessment were transferred from the office of the 
collector at Buffalo to New York City. Thereafter appeal was taken 
to the Tax Court of the United States and under written stipulation 
signed by counsel (New York City counsel) for the parties in the 
genres. filed with the court on November 4, 1953, New York, 

. Y., a decision was rendered by the court on November 6, 1953, 
ordering and deciding that there was a deficiency in estate tax in the 
amount of $36,673.76. 

Original New York estate tax proceedings were taken and tax 
found due by Niagara County surrogate’s order paid to the State 
tax commission July 15, 1949. 

The said New York City executor, Eversley Childs, died in 1952 


while the action in the Tax Court of the United States was pending. 
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The estate paid to the Treasury Department pending outcome 
of the court action June 16, 1952—$25,000, November 3, 1952— 
$11,673.76 and finally after the above decision a balance of $5,199.22 
on November 9, 1953. 

Thereafter the surviving executor Wolcott Keep received a letter 
dated December 10, 1953 from the office of the director of internal 
revenue at Buffalo, N. Y., advising the amount of the gross tax had 
been determined and that an additional credit of $1,793.10 would be 
allowed to bring the total credit to the maximum allowable and 
requesting evidence of additional payment on New York estate tax 
to support the claim for refund. Said letter further stated: ‘Such 
evidence described below, should be furnished with a claim for refund 
which must be filed within 3 years next after the payment of the 
amount sought to be refunded,” a copy of said letter is hereto annexed. 

Prior thereto, and on November 19, 1953, Mr. Hooper of Hooper & 
Thompson, attorneys for the surviving executor, called at the offices 
of the collector at Buffalo and requested information as to final audit 
in order that he might have available the data required for securing 
amended tax order from the Niagara County surrogate fixing the 
balance due the State of New York, in order to pay such tax and to 
secure the State tax commission certificate required to be submitted 
with claim for refund to the collector at Buffalo, N. Y. 

Thereafter, Mr. Hooper made several additional visits to said 
collector’s oflice at Buffalo, but could not secure the information. He 
finally on May 12, 1954, received a telephone call from said collector’s 
office advising that he could secure the information by writing Mr. 
LEG Mitchell, assistant regional commissioner appellate at New York 
City. Mr. Hooper wrote him on that day and thereafter received 
a letter from Mr. Mitchell dated May 14, 1954, advising where the 
information could be secured. Mr. Hooper then wrote and secured 
the required audit data to enable him to proceed with amended New 
York State estate tax proceedings. 

Final amended New York State estate tax order was entered by 
the Niagara County surrogate, after summer vacation recess of court 
on September 15, 1954, and on receipt of entry of order on September 
17, 1954, check for final payment of tax was sent to the State tax 
commission with request for certificate of payment required for Fed- 
eral refund claim. The State tax commission did not acknowledge 
payment or send the said certificate until October 20, 1954. 

On October 27, 1954, Mr. Hooper forwarded the claim for refund 
in the amount of $1,793.10 to the district director of Internal Revenue 
at Buffalo, N. Y., by registered mail. 

Thereafter, by letter dated December 13, 1954, sent by the estate 
tax examiner in the office of the director of Internal Revenue at 
Buffalo, N. Y., the surviving executor was advised that the claim 
for refund would be rejected for failure to file in time, a copy of which 
letter is hereto annexed. This letter further advised that the last 
day for filing a claim for refund was April 5, 1954, which date was in 
conflict with the period of 3 years stated in the letter of December 10, 
1953. In fact, April 5, 1954, had passed some time prior to the time 
when Mr. Hooper was able to secure the required information from 
the Department despite his repeated efforts to secure same commenc- 
ing November 19, 1953. Therefore, through no fault of the — 
executor, it was impossible for him to take the required amend 
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State tax proceedings and make timely claim even if he had not relied 
on the statement contained in the Buffalo collector’s letter of De- 
cember 10, 1953. 

Mr. Hooper thereafter had an informal conference and several 
telephone conferences with representatives of said director’s office, 
and the matter is now being held until Mr. Hooper can take the matter 
up with Washington. 


UNITED STATES TREASURY DEPARTMENT, 
OFFICE OF THE DIRECTOR OF INTERNAL REVENUE, 
OFFICE OF CHIEF, AupDIT DIVISION, 
Buffalo, N. Y., December 13, 1954. 
In replying refer to: FA:AAR 
Mr. Wo.corr Keep, 
Lockport, N. Y. 

Dear Mr. Keep: Reference is made to the claim for refund filed 
in connection with the estate tax liability of the estate of Gertrude 
I. Keep, in which it is requested that a refund be made through the 
allowance of $1,793.10 additional tax paid to New York State. The 
claim which was received in this office on October 28, 1954, shows that 
the additional payment was made on October 13, 1954. 

Section 81.9 of Regulations 105 states in part as follows: “The credit 
is also limited to such taxes as were actually paid and credit therefor 
claimed with four years after the filing of the return, required by 
section 821 or 864 except as otherwise provided in this paragraph. 
If a petition was filed with the Board of ‘lax Appeals for the redeter- 
mination of a deficiency within the time prescribed by section 871 (a) 
(see sec. 81.73), the credit is limited to such taxes as were actually 
paid and credit therefor claimed within 4 years after the filing of 
the return or before the expiration of 60 days after the decision of the 
Board becomes final, whichever period is the longer.” 

The return was received in this office on March 9, 1950, so that the 
4-year period would expire on March 9, 1954. 

The final order of the Tax Court of the United States was entered 
November 6, 1953. The 150-day period, which would take into con- 
sideration the normal 90-day period in which an appeal can be filed and 
the additional 60-day period, would expire April 5, 1954. 

I have spent considerable time checking Tax Court cases and I 
could not find any authority that will justify my recommending the 
refund. 

If you are in agreement with the proposed rejection of the claim it 
would be appreciated if you will sign and reutrn the enclosed agree- 
ment form. 

If you are not in agreement the enclosed form shows that you are 
entitled to request within 10 days, an informal conference. 

Very truly yours, 
ARLINGTON Å. RICE, 
Estate Tax Examiner. 
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BATH CONGRESS i SENATE REPORT 
2d Session No. 2500 


SAUL LEHMAN 
JuLy 11, 1956.—Ordered to be printed 


Mr. Jonnston of South Carolina (for Mr. Eastianp), from the 
Committee on the Judiciary, submitted the following 


REPORT 


[To accompany H. R. 9106) 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 9106) for the relief of Saul Lehman, having considered the 
same, reports favorably thereon without amendment and recom- 
mends that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to authorize the Secretary 
of the Treasury to pay to Saul Lehman, of New York. N. Y., $2,500, 
representing reimbursement of the amount he advanced for the cost 
of a gold medal which was presented to Dr. Jonas E. Salk under 
authority of Public Law 297, 84th Congress, 1st session. 


STATEMENT 


House Joint Resolution 278 of the 84th Congress, approved by the 
President August 9, 1955, authorized the presentation of a medal to 
Dr. Jonas E. Salk in recognition of his discovery of a serum for the 
prevention of poliomyelitis. The resolution further authorized the 
appropriation of $2,500 to be used for this purpose. 


y 


he Congress adjourned before the Bureau of the Mint was able to 
request the necessary appropriation for the manufacture of the medal 
and the beneficiary of this bill, Mr. Saul Lehman, advanced the 
necessary fund in a spirit of cooperation with the National Foundation 
for Infantile Paralysis, Inc., and in order to spur the March of Dimes 
campaign for 1956. 
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Attached hereto for the information of the Senate is a letter from 
the Treasury Department approving this legislation. Also attached 
are other extracts from House Report 2324, 84th Congress, 2d session, 
which further demonstrate the worthiness of this legislation, 





TREASURY DEPARTMENT, 
OFFICE OF THE SECRETARY, 
Washington, D. C., April 24, 1956, 
Hon. EMANUEL CELLER, 
irman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

My Dear Mr. Cuarrman: This is in reply to your request for a 

report on H. R. 9106, for the relief of Saul Lehman. 

his bill would authorize and direct the Secretary of the Treasury 
to pay to Saul Lehman, New York, N. Y., the sum of $2,500 as reim- 
bursement for the amount advanved to enable the Secretary of the 
Treasury to carry out the first section of the joint resolution providing 
for the coining and presentation of a gold medal to Dr. Jonas E. Salk. 

The facts in this case, as shown in Treasury files, are that the joint 
resolution, which also authorized an appropriation of $2,500 for the 
purpose of coining the medal, was passed during the closing days of 
the ist session of the 84th Congress. There was insufficient time 
before the Congress adjourned for the Bureau of the Mint to request 
and obtain an appropriation for the manufacture of the medal. 

The National Foundation for Infantile Paralysis, Inc., wished to 
obtain the medal in time for presentation to Dr. Salk in connection 
with the March of Dimes campaign, and arranged for the advance of 
funds for its manufacture. 

We recommend that the bill be passed. 

The Department has been advised by the Bureau of the Budget 
that there is no objection to the submission of this report to your 
acca i 

ery truly yours, 
Davıp W. KENDALL, 
Acting Secretary of the Treasury. 





House oF REPRESENTATIVES, 
Washington, D. C., February 10, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear MR. CHAIRMAN: On February 6, 1956, I introduced a bill, 
H. R. 9106, for the relief of Saul Lehman, the purpose of which is to 
reimburse him for the $2,500 which he contributed to the Treasury 
of the United States to pay for the minting of the gold medal iach 
was presented to Dr. Jonas E. Salk. A copy of the bill, which has 
been referred to your committee, is enclosed herewith. 

As you may recall from my discussion with you, there was no 
opportunity after the passage of the resolution authorizing the medal 
and the appropriation to introduce the necessary appropriation 
bill. In order to make the presentation of the medal to Dr. Salk 
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at the time when it would spur the current March of Dimes campaign, 
it became necessary to obtain the $2,500 elsewhere, and Mr. Lehman 
was kind enough to make the funds available. 

I hope that you will understand and be sympathetic with my 
desire to expedite this bill to as great an extent as is possible. I 
would, therefore, be most grateful if hearings could be scheduled at 
an early date, should you deem them to be necessary. 

I may be of any service to you in connection with this bill, or if 
there is any further information which you desire relative to it, I 
hope that you will not hesitate to call on me. 

Vith kindest personal regards. 

Sincerely yours, 
Irwin D. Davinson, M. C. 





fH. Rept. No. 1351, 84th Cong., 1st sess.] 


The Committee on Banking and Currency, to whom was referred 
the joint resolution (H. J. Res. 278) to provide that a gold medal be 
coined and presented to Dr. Jonas E. Salk in honor of his achievements 
in the field of medicine, having considered the same, report favorably 
Onen without amendment and recommend that the joint resolution 

o pass. 

uring the last 16 years the National Foundation for Infantile 
Paralysis has expended a total of $25,541,662.14 for direct research for 
the development of a poliomyelitis vaccine. The annual March of 
Dimes campaign, conducted by the national foundation received the 
support of the entire Nation. The money so generously contributed 
by the people made it possible for scientists to intensively study the 
problem. r. Jonas E. Salk first entered the fight against polio in 
1942 when he joined the staff of the University of Michigan as the 
recipient of a National Foundation for Infantile Paralysis fellowship. 
In 1951 he began his direct research at the virus research labora- 
tories of the University of Pittsburgh on the vaccine now being used. 

The Salk vaccine is the result of a painstaking and intensive 
research program in which live polio virus is treated by chemicals so 
that a delicate balance is struck in which the ability of the virus to 
cause disease is eliminated by meticulously calculated chemical 
additions but still leaving the virus with sufficient potency to stimulate 
antibody production. Dr. Salk, as the name of the vaccine indicates, 
was able to develop this vaccine. In his tests at Pittsburgh he proved 
that the vaccine which he produced was able to raise the antibody 
level. In the nationwide field trial held by the National Foundation 
last year Dr. Salk’s vaccine was proved highly effective in preventing 
paralysis. Over 1,830,000 children throughout the United States 
took part in this massive trial. During the last 2 years Dr. Salk 
wrote and published over 12 medical papers concerning immunization 
against poliomyelitis. 

Your committee feels it most fitting that the thanks of a greatful 
Nation be expressed to Dr. Jonas E. Salk and through him to his 
associates and those millions of ple who contributed and worked 
for the March of Dimes by minting a suitable medal as proposed in 
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this joint resolution and by presenting it to Dr. Salk. This modest 
recognition of the contribution Dr. Jonas E. Salk has made to our 
society is earnestly recommended by your committee. 

The joint resolution was unanimously reported by your committee. 


Pusuic Law 297, 84TH CONGRESS 
CHAPTER 657, Isr SESSION 


[H. J. Res. 278) 


JOINT RESOLUTION To provide that a gold medal be coined and presented 
to Doctor Jonas E. Salk in honor of his achievements in the field of medicine 


Resolved by the Senate and House of Representatives of the United 
States of America in Congress assembled, That in recognition of the 
great achievement of Doctor Jonas E. Salk in the field of medicine by 
his discovery of a serum for the prevention of poliomyelitis, the Secre- 
tary of the Treasury is authorized and directed to cause to be struck 
and presented to Doctor Jonas E. Salk a gold medal with suitable 
emblems, devices, and inscriptions to be determined by the Secretary. 

For such purpose there is authorized to be appropriated the sum of 
$2,500. 

Sec. 2. The Secretary of the Treasury shall cause duplicates in 
bronze of such medal to be coined and sold, under such regulations as 
he may prescribe, at a price sufficient to cover the cost thereof 
(including labor), and the appropriations used for carrying out the 
provisions of this section shall be reimbursed out of the proceeds of 
such sale. 

Approved August 9, 1955. 


O 
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JuLy 11, 1956.—Ordered to be printed 


Mr. Jonnston of South Carolina (for Mr. Eastianp), from the 
Committee on the Judiciary, submitted the following 


REPORT 


[To accompany H. R. 10011) 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 10011) for the relief of Jess Gary, having considered the same, 
reports favorably thereon without amendment and recommends that 
the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to pay to Jess Gary, of 
Witchita Falls, Tex., the sum of $3,398.14 in full settlement of all 
claims against the United States arising out of the destruction in July 
of 1953 of his swine because of the infection and exposure of those 
swine to the contagious disease of vesicular exanthema. The sum 
represents 50 percent of the amount of the loss occasioned by the 
destruction of the swine, inasmuch as 50 percent of the amount of 
that loss has already been paid by the State of Texas. 


UNIVERSITY OF MICHIGAN LIBRARIES 


STATEMENT 


The Secretary of Agriculture on August 1, 1952, declared an emer- 
gency in order to check the spread of the communicable swine disease 
of vesicular exanthema. As a result of the declaration, Federal funds 
were made available to indemnify owners for swine that had to be 
destroyed becasuse they were infected or exposed to the disease. 
Payments by the Federal Government were conditioned on the prior 
payment of one-half of the value of the animals by the State, and upon 


a valuation established by a Federal appraisal prior to the animal’s 
destruction, 
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In July of 1953 swine belonging to Jess Gary were ordered slaugh- 
tered and specially processed by the State officials of Texas. At that 
time there were no Texas funds available to pay the State’s share of 
the indemnity for the swine slaughtered. Since the State was not 
in a position to pay its share of the indemnity, the swine were not 
appraised by a Federal employee. 

The report furnished by the Department of Agriculture contains 
the observation that Mr. Gary cooperated fully with the State and 
Federal Governments in order to control the disease even though at 
the time the swine were slaughtered there was no reason to be sure 
that he would receive the indemnity. As has been observed, the 
State has now paid its share of the indemnity to Mr. Gary. The 
United States Department of Agriculture has recommended that the 
appraisal made by the State of Texas be taken as a basis for the pro- 
posed Federal indemnity payment, and recommends that the relief 
provided for in this bill be accorded Mr. Gary. 

It should be noted that this claim differs from the usual type of 
claim in that, instead of autherizing payment out of general funds of 
the Treasury, payment is to be made by the Secretary of Agriculture 
out of current Federal funds. The report of the Department of Agri- 
culture states that payment of this amount from current Federal funds 
will not impair the program for this fiscal year. 

The committee concurs in the conclusion reached by the House of 
Representatives and, therefore, recommends the bill, H. R. 10011, to 
the favorable consideration of the Senate. 

Attached hereto for the informatiun of the Senate is the report of 
the Department of Agriculture, together with certain data submitted 
in support of this claim. 


DEPARTMENT OF AGRICULTURE, 

Washington, D. C., April 20, 1956. 
Hon. EMANUEL CELLER, 

Chairman, Committee on the Judiciary, 
House of Representatives. 

DEAR CONGRESSMAN CELLER: This is in reply to your request of 
March 20, 1956, for a report on H. R. 10011, a bill for the relief of 
Jess Gary. 

The Department recommends enactment of H. R. 10011, as prompt 
disposal of the animals was of extreme importance in the control and 
eradication of vesicular exanthema. 

The bill directs the Secretary of Agriculture to pay an indemnity of 
$3,398.14 to Mr. Jess Gary, of Wichita Falls, Tex., whose swine were 
destroyed during July 1953, because of the infection and exposure of 
such swine to the contagious disease, vesicular exanthema, This 
amount represents 50 percent of the amount of losses incurred by 
Mr. Gary by reason of the destruction of such swine, 50 percent of 
the amount of such losses having been previously paid by the State 
of Texas. 

Because of the spread of vesicular exanthema, a communicable 
disease of swine, an emergency was declared by the ae of 
Agriculture August 1, 1952. As a result of the declaration, Federal 
funds were made available to indemnify owners for swine that were 
destroyed because they were infected with or exposed to the disease. 
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During July 1953, swine belonging to Jess Gary, of Wichita Falls, 
Tex., were ordered slaughtered and specially processed by the State 
officials of Texas. At that time there were no State funds available 
to pay the State’s share of indemnity for the swine slaughtered. 
The regulations required that the State pay its share of indemnity 
prior to the Federal Government paying its share. Since the State 
was not in a position to pay indemnity, the swine were not appraised 
by a Federal employee. The Federal regulations require that the 
swine be appraised prior to their disposal to be eligible for the Federal 
share of indemnity. 

Mr. Gary cooperated fully with the State and Department repre- 
sentatives in Texas from a disease-control standpoint. The prompt 
disposal of affected and exposed swine is of extreme importance in the 
control and eradication of vesicular exanthema. Mr. Gary cooperated 
to the extent of permitting the swine to be slaughtered without receiv- 
ing any indemnity. The State, pursuant to special legislation (State 
House Bill No. 140, Regular Session of the 54th Legislature), paid a 
sum of $3,398.14-based on their appraisal and it is recommended that 
this appraisal be used as the basis for the proposed Federal indemnity 
payment. Payment of this amount would not impair the program 
for this fiscal year. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
Trur D. Morse, 
Acting Secretary. 


AFFIDAVIT 
STATE oF TEXas, 
County of Wichita: 

Before me, the undersigned authority, personally appeared Jess 
Gary, known to me who, after having been duly sworn on oath, 
depose and says: 

My name is Jess Gary. I live on Route 2, Box 191, Wichita Falls, 
Tex. I herewith and hereby file this my claim for the sum of $3,398.14, 
with the United States Department of Agriculture, Agricultural Re- 
search Service, Animal Disease Eradication Branch, Washington, 
D. C., and in support thereof would show the following under oath: 

On or about the 18th day of July 1953, I was the owner of 315 hogs, 
among others, and on that date representatives of the United States 
Department of Agriculture, Bureau of Animal Industry, as well as 
representatives of the Livestock Sanitary Commission of the State 
of Texas, after examining said hogs presented me with a quarantine, 
claiming that such hogs were suspected of being infected with vesicular 
exanthema and thereby effectively quarantined all of such hogs and 
such quarantine continued until such hogs were disposed of under the 
vesicular exanthema disease-eradication program of the Federal and 
State Governments. 

Thereafter on July 27, 1953, such hogs were sold under the salvage 
program of vesicular-exanthema disease, an eradication movement; 
attached hereto and marked “Exhibit A” is an affidavit stating the 
amount of claim requested from the State of Texas. 

Also attached hereto and marked “Exhibit B” and made a part of 
this claim for all purposes is the quarantine certificate and the quar- 
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4 JESS GARY 


antine release. The quarantine was issued on the 18th day of July 
and the release was issued on July 19, 1954. In further support of 
such claim, the official appraisal of such hogs destroyed re the 
provisions of article 1525 (b), section 22 (b) of the Statutes of Texas, 
such appraisal being officially signed by D. A. Davidson, director 
of Livestock Sanitary Commission of Texas, being marked “Exhibit 
C” and attached hereto and made a part of this claim. 

In further substantiation, exhibit D shows the sales receipts and 
market quotations on the day the hogs were sold for processing under 
Federal and State supervision. 

Also attached to this claim is exhibit E affidavit showing the num- 
ber of hogs delivered and the inspection. Affidavit-claimant further 
states that such claim was presented to the claims and accounts 
committee of the 54th Legislature of the State of Texas convening in 
Austin, Tex., on January 11, 1955, and that such committee approved 
and included such claim in the miscellaneous claim bill, being Senate 
bill No. 171. 

Attached marked “Exhibit F” is Senate Journal of the State Senate 
of Texas on Monday, May 16, 1955. Refer to page 1306 which shows 
final approval of this claim by the Texas Legislature. 

Also attached hereto is exhibit G, the affidavit of Mrs. Mary 
Andrews, clerk of claims and accounts committee which certifies that 
the claim of Jess Gary, Route 2, Box 191, Wichita Falls, Tex., had been 
approved by the claims and accounts committee for the amount of 
$3,398.14, 50 percent of the total claim for indemnity on the claimant’s 
hogs infected with vesicular exanthema disease. 

Claimant in summarizing would show that his total claim for 
mdemnity is $6,796.28 as shown in exhibits C, F, and G hereto 
attached; further that the State of Texas, through the action of its 
legislature has approved the payment of the sum of $3,398.14 which 
is 50 percent of the claimant’s claim for indemnity, and this claim is 
hereby made for the remaining 50 percent, namely $3,398.14. 

Respectfully submitted. 

Jess GARY. 

Subscribed and sworn to before me, by Jess Gary, this 6th day of 
June 1955, to certify which witness my hand and se ‘al of office. 

[SEAL] LELLA G. LIVINGSTON, 

Notary Public in and for Wichita County, Tex. 


San Antonio, Tux., March 16, 1955. 
To Whom It May Concern: 

I hereby certify that on July 23, 1955, I, George W. Fischer, veteri- 
nary livestock inspector for the United States Department of Agricul- 
cure, Animal Disease Eradication Division, personally supervise ed the 
movement of 83 hogs from the infected and quarantined premises of 
Mr. Jess Gary, of Wichita Falls, Tex., to the Central Packing Co. for 
rendering purposes, as these hogs were too small and unfit for slaughter 
purposes, and were infected with vesicular exanthema. 

Grorce W. Fiscusr, 
Veterinary Livestock Inspector, United States Department 
of Agriculture, Animal Disease Eradication Division, 

[SEAL] E. T. Girns, 

Notary Public, Bexar County, Tex. 
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Exuisit G 
Tue State or Texas, 
County of Travis: 


Before me, the undersigned authority in and for said county and 
State, this day personally appeared Mrs. Mary Andrews, of 2944 
Eckert Street, Austin, Tex., to me well known, and who, after being 
by me duly sworn, upon oath deposes and says that she is the clerk 
of the claims and accounts committee of the 54th legislature and 
hereby certifies that the claim of Jess Gary of Route 2, Box 191, 
Wichita Falls, Tex., in the amount of $3,398.14 which is 50 percent 
of the total claim for indemnity on hogs infected with vesicular- 
exanthema disease was approved and included in the miscellaneous 
claims bill (Senate bill No. 171; refer to p. 1306 of the Senate Journal 
of May 16, 1955). 

Mrs. Mary ANDREWS. 


Sworn to and subscribed before me on this the 24th day of May 1955. 


[SEAL] Rura R. RANEY, 
Travis County, Tez. 


Exuisir C 


APPRAISAL OF HOGS DESTROYED UNDER THE PROVISIONS OF ARTICLE 
1525B, SECTION 22B, VPC 


By agreement of the parties undersigned, being (1) the claimant 
or owner or producer of the hogs destroyed under the provisions of 
article 1525b, VPC, and (2) the representative of the livestock sani- 
tary commission or Bureau of Animal Industry as required by the 
laws relating to the eradication of vesicular exanthema; the said 
parties represent that the values set out below reveal the value of 
said animals destroyed. 

Both parties hereto also agree that all rules and regulations of the 
livestock sanitary commission relating to the destruction of animals 
under the provisions of said article 1525b have been complied with 
and that such claim is supported by evidence documented and at- 
tached, and evidences a valid presentation of losses sustained, which 
losses total $6,796.28, and 50 percent thereof being $3,398.14. 

Both parties to this statement hereby agree that the attached 
instruments shall constitute a part of this statement as if same were 
fully incorporated herein, same being to show the market value of 
the hogs at the time of their destruction. 

The value of the hogs destroyed has been estimated, based on the 
hog market as quoted by the United States Department of Agriculture 
Production and Marketing Administration through their “office at 
the Fort Worth Stockyards, Livestock Exchange Building, or at San 
Antonio as the case may be. 

This appraisal is made and agreed to for the present purpose of 
presentation to the miscellaneous claims committee of the house of 
representatives or the State senate, as the case may be, and such does 
not represent an official financial obligation of the State of Texas or 
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the livestock sanitary commission in the the absence of the approval 


of the committees so indicated. 
Jess GARY, 
Claimant-Owner-Producer or Representative. 


Subscribed and sworn to before me this 12th day of March 1955 


MARYE ECKELKAMP, 


[SEAL] 
Notary Public in and for Wichita County, Tez. 
D. A. Davipson, 


Representative of the Livestock Sanitary Commission. 


Subscribed and sworn to before me this 18th day of March 1955. 
HELEN KEIT, 


[sEAL] 
Notary Public in and for Tarrant County, Tez. 


O 





Calendar No. 2539 


84rH CoNnGRESS l SENATE { Report 
2d Session No. 2502 


A. O. NISSEN AND DON NISSEN 
Jury 11, 1956.—Ordered to be printed 


Mr. Jounston of South Carolina (for Mr. Eastnanp), from the 
Committee on the Judiciary, submitted the following 


REPORT 


[To accompany H. R. 10199] 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 10199) for the relief of A. O. Nissen and Don Nissen, having 


considered the same, reports favorably thereon without amendment 
and recommends that the bill do pass. 


PURPOSE 


The purpose of the proposed legislation is to pay to A. O. Nissen 
and Don Nissen, of San Antonio, Tex., the sum of $14,250.32, in full 
settlement of all claims against the United States arising out of the 
destruction in January of 1953 of their swine because of the infection 
and exposure of those swine to the disease of vesicular exanthema. 
The sum represents 50 percent of the losses suffered as the result of 
the destruction of the swine, for the other 50 percent of the loss has 
been paid by the State of Texas. 


STATEMENT 


The Secretary of Agriculture declared an emergency on August 1, 
1952, in order to check the spread of the communicable disease 
affecting swine known as vesicular exanthema. As a result of that 
declaration Federal funds were made available to indemnify owners 
for the swine that had to be destroyed because they were infected or 

sed to the disease. 

n January of 1953, swine belonging to A. O. Nissen and Don 
Nissen were ordered slaughtered and specially processed by officials 
of the State of Texas. At that time there were no State funds avail- 
able to pay the share of Texas in the indemnity as would be required 
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under Federal regulations, as prerequisite to the Federal payment. 
Since the State was not in a position to pay there was no appraisal 
of the swine by a Federal employee. In order to qualify for Federal 
payment this appraisal was another prerequisite. 

he Nissens cooperated fully with the State and Federal represent- 
atives in order to control the disease, and did so even though there 
was at the time no assurance of receiving the indemnity made avail- 
able on the conditions set forth in the Federal regulations. Subse- 
quently the State of Texas through a special act of its legislature 
paid the Nissens the amount of $14,250.32 based on the State 
appraisal. That amount represents one-half of the value of the 
swine destroyed. The United States Department of Agriculture 
indicates that it will accept the appraisal as the equivalent as that 
which would have been made in its behalf, and recommends the 
relief sought by the bill. 

According to the House report, an attorney has rendered substantial 
services in connection with this claim and the bill, therefore, carries the 
customary attorney’s fee proviso. 

It should be noted that this claim differs from the usual type 
of claim in that, instead of authorizing payment out of general funds 
of the Treasury, payment is to be made by the Secretary of Agriculture 
out of current Federal funds. The report of the Department of Agri- 
culture states that payment of this amount from current Federal funds 
will not impair the program for this fiscal year. 

The committee concurs in the conclusion reached by the House of 

representatives and, therefore, recommends the bill, H. R. 10199, to 
the favorable consideration of the Senate. 

Attached hereto for the information of the Senate is the report of the 
Department of Agriculture, together with certain data submitted in 
support of this claim. 


DEPARTMENT OF AGRICULTURE, 
Washington, D. C., May 11, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

DEAR CONGRESSMAN CELLER: This is in reply to your request of 
March 28, 1956, for a report on H. R. 10199, a bill for the relief of 
A. O. Nissen and Don Nissen. 

The Department recommends enactment of H. R. 10199, as prompt 
disposal of the animals was of extreme importance in the control and 
eradication of vesicular exanthema. 

The bill directs the Secretary of Agriculture to pay an indemnity of 
$14,250.32 to A. O. Nissen and Don Nissen of San Antonio, Tex., 
whose swine were destroyed in January, April, and May of 1953, be- 
cause of infection and exposure of such swine to the contagious disease, 
vesicular exanthema. This amount represents 50 percent of the 
amount of losses incurred by the Nissens by reason of the destruction 
of such swine, 50 percent of the amount of such losses having been pre- 
viously paid by the State of Texas. 

Because of the spread of vesicular exanthema, a communicable 
disease of swine, an emergency was declared by the Secretary of 
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Agriculture, August 1, 1952. As a result of the declaration, Federal 
funds were made available to indemnify owners for swine that were 
destroyed because they were infected with or exposed to the disease. 

During January 1953, swine belonging to A. O. Nissen and Don 
Nissen of San Antonio, Tex., were ordered slaughtered and specially 
processed by the State officials of Texas. At that time there were 
no State funds available to pay the State’s share of indemnity for the 
swine slaughtered. The regulations required that the State pay its 
share of indemnity prior to the Federal Government paying its share. 
Since the State was not in a position to pay indemnity, the swine were 
not appraised by a Federal employee. The Federal regulations 
require that the swine be appraised prior to their disposal to be eligible 
for the Federal share of indemnity. 

The Nissens cooperated fully with the State and Department 
representatives in Texas from a disease-control standpoint. The 
prompt disposal of affected and exposed swine is of extreme importance 
in the control and eradication of vesicular exanthema. The Nissens 
cooperated to the extent of permitting the swine to be slaughtered 
without receiving any indemnity. 

The State, pursuant to special legislation (State House Bill No. 
140, Regular Session of the 54th Legislature), paid a sum of $14,250.32, 
based on their appraisal and it is recommended that this appraisal 
be used as the basis for the proposed Federal indemnity payment. 
Payment of this amount would not impair the program for this fiscal 
year. 

We would like to point out that the bill states the swine were 
destroyed during January, April, and May of 1953. The Depart- 
ment’s records indicate that the swine were destroyed January 30, 
1953. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
Trur D. Morse, Acting Secretary. 


——— 


STATE OF TEXAS 
County of Bexar, ss: 


Before me, the undersigned authority, personally appeared Don 
Nissen known to me, who, after having been duly sworn on oath, 
deposes and says: 

I, together with my brother, A. O. Nissen, are the claimants for the 
$14,250.32 from the United States Department of Agriculture, Agri- 
cultural Research Services, Animal Defense Eradication Branch, 
Washington, D. C., because of the quarantine and destruction on or 
about the 24th day of December 1952 of numerous hogs belonging 
to my brother and myself allegedly afflicted with vesicular exanthema, 
such hogs weighing 195,390 pounds and bearing a market and ap- 
praised value at all times pertinent to such date of 19 cents per pound, 
such hogs at that time and date had a total value of $37,124.10. 
Claimants received, as salvage from the hogs destroyed, the sum of 
$8,622.46, leaving a net balance for which the total claim is made of 
$28,501.64. The State of Texas has paid claimants one-half of such 


UNIVERSITY OF MICHIGAN LIBRARIES 


























E EOE 


































enai re en alane tite pshton catty 








AND DON NISSEN 





A. O. NISSEN 





amount, namely, $14,250.32, with the understanding that the Federal 
Government will likewise pay a like amount. 

Affiant states, under oath, that at the time of the quarantine of 
claimant’s hogs and the destruction thereof, the garbage-cooking reg- 
ulation of the Department of Agriculture was not in effect, nor was 
the law presently included in the Statutes of Texas concerning the 
cooking of garbage then in effect. 

Affiant would further show that he was told by representatives of 
the Department of Agriculture, and of the Livestock Sanitary Com- 
mission of the State of Texas, that the Federal Government would not 
accept his claim until the State of Texas paid 50 percent thereof. 

Affiant would further show that the State of Texas did not have 
sufficient moneys appropriated to pay such claim, and the Legislature 
of Texas in its last session appropriated such moneys and such appro- 
priation did not become effective until September 1955, at which time 
the claim was paid by the State of Texas. 

Claimant states that is the reason why this claim has not formally 
been filed until now. 

Client would further state that subsequent to the payment of the 
money by the State of Texas in September 1955, he, through his 
attorney, contacted various officials of the Department of Agriculture 
to ascertain just what information was required for the proper presen- 
tation of a claim and since such date has been preparing the proper 
claim properly verified by the various necessary officials and also 
250 agai the photostat supporting data to verify all the items of the 
claim 

Therefore, attached to this affidavit is the claim together with 
several copies thereof all, insofar as affiant knows, being properly filled 
out. Also attached hereto is a photostatic copy of the judgment ob- 
tained against the State of Texas, same being certified to and showing 
the same amount as affiant claims under his claim before the Federal 
Government, such judgment being marked “Exhibit A.” 

Also please find enclosed and attached exhibit B, which is an 
affidavit from the clerk of the claims and accounts committee of the 
54th legislature stating that such claim of affiant was approved. 

Also please find exhibit C which are the proceedings in the senate 
approving the payment to affiant of said amount, to wit, $14,250.32. 
Affiant has heretofore stated and reiterates that such money has been 
received and paid. 

Also please find herewith attached exhibit D, which consists of 
photostats of the weight certificates for all the hogs i involved in this 
claim, same being dated the last week in January 1953, which were 
the dates when such hogs were in fact appraised and then sold. 

Also please find herewith attached exhibit E, which is a photostat 
of the market reports for the dates involved, together with a certifica- 
tion of same by Peter M. Rosendale, of the United States Department 
of Agriculture. 

ant would state that in the event any of the officers of the 
Department of Agriculture desire to examine the originals of the 
exhibits photostated copies of which are hereto attached, same will 
be made available upon request. 
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Affiant respectfully requests that his claim be properly processed 
and that he be granted compensation for the loss of his hogs to which 
he believes he is justly entitled. 

Don Nissen. 

Subscribed and sworn to before me by the said Don Nissen, this the 
5th day of January 1956. 

Marie F. JaGcGars, 
Notary Public, Bexar County, Tez. 


UNITED STATES DEPARTMENT OF AGRICULTURE 
Bureau or ANIMAL INDUSTRY 


INDEMNITY CLAIM FOR SWINE AFFECTED BY OR EXPOSED TO VESICULAR 
EXANTHEMA WHICH HAVE BEEN SLAUGHTERED OR OTHERWISE 
DESTROYED 

Appropriation 
symbol 
1233621 (62) 

1. Name of owner-claimant: A. O. Nissen and Don Nissen. 

2. Mailing address: Care of St. Anthony Hotel. 

3. City and State: San Antonio, Tex. 


| 

| Number of | Total 

| animals | appraised 
| (hogs) | value 


Amount 





1,330 | $37, 124. 10 


1, 330 | 37, 124. 10 
1,330 | 8, 622. 46 


7. Number of animals destroyed by burial or burning_........ Daa oblast aenpatetooen 
8. Indemnity due owner-claimat a aloaceoneccomnon! 28, 501. 64 
9. Indemnity payable by each agency (State and 

tates) 14, 250. 32 


APPRAISAL 


Date of appraisal: January 23, 1953. 

Signature of Bureau appraiser: John R. Langridge, December 15, 
1955. 

Title: Veterinary Livestock Inspector, GS-11. 


CERTIFICATION OF OWNER-CLAIMANT 


I hereby accept the appraisals shown hereon and certify that I own 
the animals involved. I make claim for all amounts due me in ac- 
cordance with all applicable laws and regulations governing the pay- 
ment of indemnities for these animals. 

Don NISSEN, 


Signature of owner-claimant. 
Date: October 4, 1955. 
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CERTIFICATION OF STATE OFFICIAL 


I certify that the amount shown hereon as due from the State is 
correct and that such amount has been or will be paid to the owner- 
claimant. 

Ropert S. CALVERT, 
State Comptroller, 
State of Texas. Date: January 10, 1956. 


CERTIFICATION OF BUREAU OFFICIAL 


I certify that the owner-claimant of the animals shown hereon has 
complied with all applicable quarantine requirements. Payment of 
the amount shown as due from the United States is recommended. 


C. P. CALLAWAY, 


Inspector in Charge. 
Date: October 6, 1955. 


THE STATE oF TEXAS, 
County of Travis, ss: 

Before me, the undersigned authority in and for said County and 
State, this day personally appeared Mrs. Mary Andrews of 2944 
Eckert Street, Austin, Tex., to me well known, and who, after being 
by me duly sworn, upon oath deposes and says that she is Clerk of the 
Claims and Accounts Committee of the 54th Legislature and hereby 
certifies that the claim of A. O. and Don Nissen, c/o Don Nissen, 
St. Anthony Hotel, San Antonio, Tex., in the amount of $14,250.32 
which is 50 pereent of the total claim for indemnity on hogs infected 


with Vesicular Exanthema Disease has been approved and included 
in the Miscellaneous Claims Bill (Senate Bill No. 171, refer to page 
1309, Senate Journal, May 16, 1955). 


Mrs. MARY ANDREWS. 
Sworn to and subscribed before me on this the 24th day of May 1955. 


[SEAL] Rura R. RANEY, 
Travis County, Tex. 


DEPARTMENT OF ÅGRICULTURE, 
AGRICULTURAL RESEARCH SERVICE, 
ÅNIMAL DISEASE ERADICATION BRANCH, 
Fort Worth, Tex., January 26, 1956. 
Dr. F. J. MULHERN, 


Agricultural Research Service, USDA, 
Animal Disease Eradication Branch, 
Vesicular Exanthema Eradication Program, 
Washington, D. C. 

Dear Dr. Mutnern: There is enclosed Form T-14 (8-52), in- 
demnity claim for swine affected with or exposed to vesicular exan- 
thema and documentary evidence to support the claim submitted to 
this office by Don. Nissen,-San Antonio, Tex., through his attorney, 
Walter C. Wolff, Jr. 

A diagnosis of vesicular exanthema existing in these hogs was made 
by me in the latter part of December 1952 by the differential animal 
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inoculation tests. At that time I was instructed not to appraise these 
hogs as the State of Texas did not have funds available for their share 
of the indemnity. 

I notice that Dr. Jobn R. Langridge, who at that time was super- 
visor of the Union Stockyards, San Antonio, under the Supervision of 
Dr. Feck of the Inspection and Quarantine Division, bas signed the 
appraisal forms and Dr. Calloway of the Meat Inspection Branch at 
San Antonio has signed as Inspector in Charge. It is my under- 
standing that Dr. Langridge saw these hogs at the time they were 
slaughtered. 

If there is anything further in regard to this claim, please let me 
know. 

Very truly yours, 
C. F. Layton, 
Acting Veterinarian in Charae 
Disease Eradication and Control. 


DEPARTMENT OF AGRICULTURE, 

Washington, D. C., March 19, 1956. 
Wourr & Wo trr, 

San Antonio, Ter. 
(Attention: Mr. Walter C. Wolff, Jr.) 

Dear Mr. Wotrr: This has reference to your letter dated March 1, 
1956, concerning the status of a vesicular exanthema claim submitted 
by you as attorney for Don and Al Nissen, of San Antonio, Tex. 

In dise ussing W ith Mr. Morgan your visit to this office on Se ptembe r 
29, 1955, I am informed that he furnished you with blank forms T-14 
and explained to you the manner in which vesicular exanthema 
indemnity claims are prepared and furnished you with a copy of the 
regulation. 

‘A careful review has been made of the claim for the Nissen hogs 
which you submitted to our Fort Worth office and which in turn was 
forwarded to this office. The review develops that the hogs in ques- 
tion were not appraised prior to slaughter which precludes payment 
of Federal indemnity. 

It may be added that even though the State of Texas has paid its 
share of the indemnity, we cannot join in such payment because, 
according to our records, the animals were not appraised at the time 
of slaughter. 

Very truly yours, 
F. J. MULHERN, 
Chief, Vesicular Exanthema Eradication Section, 
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REPORT 
2d Session 


No. 2503 


M. SGT. HAROLD LeROY ALLEN 


JuLy 11, 1956.—Ordered to be printed 


Mr. Jonnston of South Carolina (for Mr. Easttanp), from the 
Committee on the Judiciary, submitted the following 


REPORT 


[To accompany H. R. 11530] 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 11530) for the relief of M. Set. Harold LeRoy Allen, having 
considered the same, reports favorably thereon without amendment 
and recommends that the bil do pass. 


PURPOSE 


The purpose of the proposed legislation is to authorize and direct 
the Secretary of the Treasury to pay, out of any money in the Treasury 
not otherwise appropriated, to M. Sgt. Harold LeRoy Allen 
RA36978744 the sum of $672.25 in full settlement of his claim for 
costs of hospitalization and medical expenses incurred by him as a 
result of an operation performed on his dependent child, Kathieen 
Loraine Allen, at a Canadian hospital in June 1954, 


STATEMENT 


Master Sergeant Allen is a highly trained career soldier who was 
inducted into the Army at Fort Sheridan, Ill., on May 13, 1944, in 
which he served until his honorable discharge as a sergeant on Decem- 
ber 8, 1945. Upon his return to civilian life, he became a construction 
equipment mechanic at a salary of $100 a week until he enlisted in the 
Regular Army on March 25, 1948, for 3 years. Since his enlistment 
and several re-enlistments he has completed a number of courses 
leading to his designation as a specialist in heavy equipmen:. repair, 
In his present rating as a supervisor, he must not only be able to repair, 
maintain, and test costly construction machinery, earth-moving equip- 
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ment and other wheel-mounted machinery but must also be able to 
instruct and supervise others who are charged with such duties. 
The Department of the Army, in a letter recommending enactment of 
this bill, states that there is a critical worldwide shortage of military 
personnel with Master Sergeant Allen’s qualifications and training, 

Master Sergeant Allen is married and has four children. Among 
them is a daughter, Kathleen, born on December 4, 1940. Some 5 
months following Allen’s assignment to Fort Churchill, Canada, in 
June 1953, his family joined him at that northern outpost. In June 
of 1954 Kathleen became ill and was admitted to the Canadian Army 
Hospital at Fort Churchill, as there was no United States Army medical 
facility near that installation. The Canadian military commandant 
of the hospital determined that an abdominal operation would be 
necessary but, because of the limited facilities available, recommended 
that the operation be performed at the Winnipeg General Hospital, 
a private institution. He further advised Sergeant Allen that 
Kathleen would be flown to Winnipeg for this purpose and that the 
entire arrangement would be conducted without expense to the soldier 
or his family. 

At that time, it would also have been possible for Kathleen to have 
been flown by United States military aircraft to Walter Reed Hospital 
in Washington, D. C., where any operation determined necessary 
would be carried out also without expense to the sergeant. Having 
pointed this out to the commandant of the Canadian military hospital, 
Sergeant Allen was reassured that under the provisions of a Canadian- 
United States agreement, no charge would be made to the sergeant 
for hospitalization and medical care in the Winnipeg hospital. Under 
these circumsisznees, Sergeant Allen agreed to have the operation per- 
formed in the Canadian hospital. Kathleen was transferred to Winne- 
peg on June 9, 1954, where a bowel resection for obstruction and 
adhesions was carried out and a first-stage colostomy completed. 
After 2 weeks of postoperative care, she was transferred, under the 
care of a Canadian nursing sister, to Walter Reed Hospital, where 
2 additional operations were performed upon her. 

Effective June 27, 1954, Sergeant Allen was transferred to Fort 
Belvoir, Va., where he is presently stationed. A week prior to his 
return to the United States, Sergeant Allen received bills for the 
hospitalization and medical care of his daughter in the Winnipeg 
hospital aggregating $672.25. 

Following investigation, it was determined that under the status- 
of-forces aereement dependents of military personnel of a sending state 
were entitled to receive only the same benefits to which dependents of 
military personnel of a receiving state were entitled under the same 
circumstances. In the case of Canada, the dependents of their troops 
were not entitled to either hospitalization or medical care in private 
hospitals and, therefore, the medical bills were considered to be a 
private obligation of Sergeant Allen. 

The committee is of the opinion that the relief sought should be 
granted to Master Sergeant Allen in this case, since it is evident 
that he acted only after repeated assurances that there would be no 
expense to him, which assurances were made by an individual in a 
position of military authority and one on whose authority Sergeant 
Allen had every reason to rely. 
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It is the opinion of the committee that the paradox here brought 
to light, where the dependent of a Canadain soldier stationed in the 
United States could receive free medical care in a military hospital 
but that, due to the provisions of the status-of-forces agreement, 
such protection is denied an American soldier under the same circum- 
stances, warrants payment by the United States of the obligation 
unwittingly incurred by this soldier. The committee is also hopeful 
that this situation will be brought to the attention of the proper 
officials in the Department of State, so that future incidents of this 
kind will be minimized, if not entirely eliminated. 

Attachel hereto for the information of the Senate is the above- 
referred-to letter of the Department of the Army: 


DEPARTMENT OF THE ÅRMY, 
Washington, D. C., May 22, 1956. 
Hon. Sam RAYBURN, 
Speaker of the House of Representatives. 

Dear Mr. Spraxer: There is enclosed herewith a draft of a bill 
for the relief of M. Sgt. Harold LeRoy Allen. The submission of this 
proposed legislation is in accordance with procedures approved by the 
Secretary of Defense. 

The purpose of this proposed bill is to indemnify Master Sergeant 
Alien for the cost of hospitalization of his dependent daughter, 
Kathleen, in a private Canadian hospital while Sergeant Allen was 
stationed at Fort Churchiil, Canada, which expenses resulted from a 
misunderstanding of the terms of applicable regulations by Canadian 
authorities at that remote northern outpost. 

Harold LeRoy Allen was born in Wheeler, Mich., on January 6, 
1921. After completing grammar school and 4 years of vocational 
high school, he was employed in civilian life as a machine operator 
until his induction into the Army of the United States on May 13, 
1944, at Fort Sheridan, Ill., where he was assigned the service number 
36978744. After induction, his service was primarily in the Infantry 
Replacement Center, Camp Blanding, Fla., where he was an instructor. 
He was honorably discharged from the Army of the United States on 
December 8, 1945, in the grade of sergeant. Upon his return to civilian 
life, he became a construction equipment mechanic at a salary of $100 
a week and was so engaged until he enlisted in the Regular Army on 
March 25, 1948, for 3 years. He reenlisted in the Regular Army for 
6 years on March 25, 1951. In June 1952, he went to Europe as a 
member of an engineer equipment supply company but was returned 
to the United States 3 months later because of a critical illness in his 
family. Upon return to the United States, he was stationed at Fort 
Belvoir, Va., for duty with the Engineer Research and Development 
Laboratory. In June 1953, he was transferred to the First Arctic 
Test Detachment at Fort Churchill, Canada, for duty as a shop fore- 
man with the Corps of Engineers’ Climatic Field Test Team. He 
was relieved of such duty effective June 27, 1954, by orders dated 
June 24, 1954, and was returned to Fort Belvoir, Va. ‘There he served 
as a test operator and instructor for heavy equipment until recently 
when he became the supervisor for such equipment. 

Master Sergeant Allen is a highly trained career soldier. He com- 
pee a 3 months’ course for engineer equipment repairmen at the 

ngineer School, Fort Belvoir, Va., in 1948. In that year, he also 
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completed a course in instructional methods at that station. In 1950, 
he was assigned to the Caterpillar Tractor Co.’s installation at Peoria, 
Ill., for further training and familiarization with new developments 
in assemblies on tracked vehicles. His military occupation specialty 
is engineer equipment repairman. As a supervisor, he must not only 
be able to repair, maintain, and test costly construction machinery, 
earth-moving equipment, and related engineer portable, crawler, and 
wheel-mount +d machinery, but must also be able to instruct and super- 
vise others who are charged with such duties. There is a critical world- 
wide shortage of military personnel with Master Sergeant Allen’s 
qualifications and training. 

Master Sergeant Allen is married and has four children, namely, 
Kathleen Loraine, born December 4, 1940; Marion Marie, born 
April 20, 1942; Karold LeRoy, born June 30, 1944; and William Loren, 
born June 26, 1947. It was the critical illness of his daughter, Kath- 
leen, which caused his return from Europe in 1952 on an emergency 
basis. She apparently recovered and, 5 months after Master Sergeant 
Allen’s assignment to Fort Churchill, Canada, with the First Arctic 
Test Detachment, his entire family joined him at that northern out- 
post. In June 1954, Kathleen again became ill and was admitted to 
the Canadian army hospital at Fort Churchill as there was no United 
States Army medical facility near that installation. The Canadian 
military commandant of the hospital determined that an abdominal 
operation would be necessary, and, because of the limited facilities 
available at that hospital, recommended to Master Sergeant Allen 
that the operation be performed at Winnipeg General Hospital, a 
private institution located at Winnipeg, Manitoba, Canada. The 
Canadian hospital commandant further advised Master Sergeant 
Allen that he would arrange to have Kathleen flown to Winnipeg for 
this purpose and that the entire arrangement would be conducted 
without expense to the soldier or his family. Master Sergeant Allen 
then investigated and determined that it also would be possible to 
have his daughter flown by United States military aircraft to Walter 
Reed Army Hospital, Washington, D. C., where any operation deter- 
mined necessary by that center would ‘be carried out also without 
cost tohim. He pointed this out to the commandant of this Canadian 
military hospital, who reassured him that such a procedure would not 
be necessary because Canadian-United States agreements would take 
care of the medical bills. Master Sergeant Allen then agreed to have 
the operation performed as recommended by the Canadian hospital 
commandant. 

Kathleen was transferred to Winnipeg General Hospital on June 9, 
1954, under the care of Dr. T. E. Holland, the Canadian civilian 
surgical consultant to Fort Churchill. At Winnipeg, a bowel resection 
for obstruction and adhesions was carried out and a first stage colos- 
tomy completed. Following 2 weeks postoperative care, she was 
transferred, under the care of a Canadian nursing sister, to Walter 
Reed Army Hospital via Military Air Transport Service. Subse- 
quently, two additional operations were performed upon her at the 
latter institution. 









950, 
ria, 
ents 
alty 
only 
ery, 
and 
per- 
rld- 


en’s 


ely, 
Orn 
ren, 
ath- 
ney 
ant 
etic 
put- 
1 to 
ited 
lian 
inal 
ities 
llen 
l, a 
The 
‘ant 
for 
‘ted 
llen 
> to 
Iter 
ter- 
out 
lian 
not 
ake 
ave 
ital 


e 9, 
lian 
hion 
los- 
was 
lter 
Vse- 
the 


M. SGT. HAROLD LEROY ALLEN 5 


Only a week prior to his return to the United States from Canada 
under military orders, Master Sergeant Allen received the following 
bills relating to the matter: 

Drs. T. E. Holland and George A. Waugh, 632 Medical Arts Building, 

Winnipeg, Canada, for professional services.___.............-.---- $200. 00 
Associated Anesthetists of Winnipeg, Winnipeg General Hospital 36. 00 
Department of Veterans Affairs, Canada, for board and maintenance 

and laboratory and pharmaceutical expenses from June 9 to July 2.. 436. 25 


672. 25 


Master Sergeant Allen was quite surprised to receive these bills as he 
had been assured very positively by the Canadian commandant at the 
Fort Churchill military hospital that the matter would involve no 
expe ise to him. Upon his return to the United States he placed the 
matter in the hands of his military superiors. 

As a result of investigation of the matter, it was determined that, 
under the “Agreement Between the Parties to the North Atlantic 
Treaty Regarding the Status of Their Forces” commonly known as 
the Status of Forces Agreement, which was ratified by both the United 
States and Canada in 1953, a “receiving” state (in the present case, 
Canada) is obligated as follows: 

“When a force [i. e. personnel of the armed services of a ‘sending’ 
contracting party—in this case, the United States] * * * has at the 
place where it is stationed inadequate medical or dental facilities, its 
members and their dependents may receive medical and dental care, 
including hospitalization, under the same conditions as comparable 
personnel of the receiving State.” (TIAS 2846, p. 18). 

It was further determined that, at the time of this incident, the 
Queens Regulations governing the Canadian Army provided as follows: 

“A dependent who is in need of medical care may be given trans- 
portation and accommodation in accordance with Article 209.825 to 
and from a place in Canada outside Northern Canada, but in this 
event no medical care shall be provided at public expense.” (Art. 
34.145, par. (2) (b)). 

Under the above regulations, a dependent of a member of the 
Canadian Army would not have been entitled to free medical care 
under the conditions existing in the present case. As dependents of 
United States military personnel, under the Status of Forces Agree- 
ment, were entitled to medical care only to the same extent as depend- 
ents of Canadian military personnel, the Canadian hospital comman- 
dant was in error in advising Master Sergeant Allen that the hos- 
pitalization of the medical services for his daughter, Kathleen, at 
Winnipeg General Hospital, would be at no cost to him. Accordingly, 
when bills relating to the hospitalization of Master Sergeant Allen’s 
daughter at Winnipeg were presented to Canadian military authorities, 
it was determined that they were not a proper charge against the 
Canadian Government and they were transmitted to Master Sergeant 
Allen as a personal obligation. 

Medical care for dependents of military personnel is furnished by 
the United States, to the extent that facilities are available, without 
charge. Military hospital facilities in the United States are limited 
and it has not been practicable for the Department of the Army to 
furnish complete medical care for military dependents located in 
this country. However, in foreign countries, it has been the practice 
to furnish complete medical service to military dependents to the 
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extent of the capabilities of Army medical facilities available in those 
areas. Where the dependents abroad are in need of medical care 
beyond the scope of such facilities, the dependents ordinarily have 
been returned to this country for treatment at a facility such as Walter 
Reed Army Hospital. The only expense to such dependents is the 
cost of meals at the rate of $1.75 per day when hospitalized. 

There is no authority under which the Department of the Army 
may pay for the cost of the treatment here involved. The expense 
was made known to Master Sergeant Allen only after repeated assur- 
ances that there would be no such expense. As the assurances were 
made by an individual in a position of military authority, and one on 
whose authority Master Sergeant Allen had every reason to rely, an 
entirely inequitable hardship has been imposed upon him. 

The Department of the Army knows of no precedent for this pro- 
posed legislation. However, this Department has been engaged in 
widespread international operations under the Status of Forces 
Agreement for only 2 years. It is to be expected that there will arise 
an occasional misunderstanding or misinterpretation of such an 
agreement which results in inequitable treatment to the individual 
concerned. Where the inequity concerns a career soldier who i 
highly trained in a field in which there is a critical worldwide shortage 
of such skills in the Army, the matter becomes one of grave concern 
to this Department. Accordingly, the Department of the Army 
tannery gwecommends that this proposed legislation be enacted into 
aw. 

The cost of the proposed bill, if enacted, will be $672.25. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this proposed legislation for the consideration of the 
Congress. 

Sincerely yours, 
Witser M. Brucker, 
Secretary of the Army. 
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2d Session 


ROY CLICK AND CHARLIE GARDENER FORD 
JULY 11, 1956.—Ordered to be printed 


Mr. Jounsron of South Carolina (for Mr. Easttanp), from the 
Committee on the Judiciary, submitted the following 


REPORT 


[To accompany H. R. 10010} 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 10010) for the relief of Roy Click, having considered the same, 
reports favorably thereon with amendments and recommends that the 
bill, as amended, do pass. 

AMENDMENTS 


1. On page 1, line 8, strike the word “sum” and insert in lieu thereof 
the word “sums”. 

2. On page 1, line 9, strike “Click,” and insert in lieu thereof 
“Click”. 

3. On page 1, line 11, strike the word “him” and insert in lieu thereof 
the word “them”, 

4. On page 2, lines 1 and 2, strike the words ‘sum represents” and 
insert in lieu thereof the words “sums represent”. 

5. On page 2, line 3, strike “Click,” and insert in lieu thereof 
“Click”. 

6. On page 2, line 5, strike the word “him” and insert in lieu thereof 
the word “them”. 

7. Amend the title to read: 


An Act for the relief of Roy Click and Charlie Gardener 
Ford. 


PURPOSE 


The purpose of the proposed legislation, as amended, is to pay to 
Roy Click, of Wichita Falls, Tex., the sum of $836, and to Charlie 
Gardner Ford, of Huntsville, Tex., the sum of $566.12, in full settle- 
ment of their claims against the United States arising out of the des- 
truction in July of 1953 of their swine because of their being infected 
or exposed to. the contagious disease of vesicular exanthema. Such 
sums represent one-half of the value of the swine destroyed, since one- 


half of the losses sustained has been paid these claimants by the 
State of Texas. 
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STATEMENT RE CLICK CLAIM 


The Secretary of Agriculture declared an emergency on August 1, 
1952, in order to check the spread of the communicable disease affect- 
ing swine which is known as vesicular exanthema. As a result of the 
declaration Federal funds were made available to indemnify owners 
for swine which had to be destroyed because they were infected with 
or exposed to the disease. 

In July of 1953, swine belonging to Roy Click of Wichita Falls, Tex., 
were ordered slaughtered and specially processed by the State officials 
of Texas. There were, at that time, no State funds available to pay 
the State’s share of the indemnity which payment was required before 
the Federal Government could pay its share under its regulations. 
Since Texas was not in a position to pay its share of the indemnity, 
the swine were not appraised by a Federal employee. Federal regula- 
tions require that the swine be appraised prior to their disposal in order 
for the owner to be eligible for the share of the indemnity to be paid 
by the Federal Government. 

Mr. Click cooperated fully with the State of Texas and the Govern- 
ment of the United States in order to control the disease. Subse- 

uently the State of Texas by special legislation made it possible for 
the payment of one-half of the value of the swine to Mr. Click. This 
payment in the amount of $836 was based on their appraisal made by 
the officials of Texas in connection with the measures taken to check 
the disease. 

The Department of Agriculture has recommended that the appraisal 
of the State of Texas be accepted as a basis for the indemnity payment 
of the Federal Government, and that the relief provided for in this 
bill be accorded Mr. Click. 


STATEMENT RE FORD CLAIM 


In July of 1953 swine belonging to Mr. Ford were ordered slaugh- 
tered and specially processed by officials of the State of Texas. At 
that time a were no State funds available to pay the State share 
of the indemnity for the swine slaughtered in this manner in order to 
check the spread of the disease. Under Federal regulations payment 
by the United States was conditioned upon a prior payment of 50 
poet of the loss by the State of Texas, and also a Federal appraisal 
nad to be made of the swine prior to their destruction. 

Mr. Ford cooperated fully with the Federal and State authorities 
from a disease-control standpoint, and did so even though at the time 
there was no firm assurance that there would be a payment for the 
losses incurred in this manner. Subsequently the Texas State Legis- 
lature provided for the 50-percent payment of the loss to Mr. Ford. 
The Department of Agriculture recommends that the appraisal made 
by the Texas authorities be taken as a basis for the Federal payment 
and recommends the enactment of this legislation. 

It should be noted that these claims differ from the usual type 
of claim in that, instead of authorizing payment out of general funds 
of the Treasury, payment is to be made by the Secretary of Agriculture 
out of current Federal funds. ‘The reports of the Department of 


Agriculture state that payments of these amounts from current Federal 
funds will not impair the program for this fiscal year. 
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The committee concurs in the conclusion reached by the House of 
Representatives and, therefore, recommends the bill, H. R. 10010, 
as amended, to the favorable consideration of the Senate. 

Attached hereto for the information of the Senate are reports 
received from the Department of Agriculture and certain data sub- 
mitted in support of these claims. 


DEPARTMENT OF AGRICULTURE, 
Washington, D. C., April 20, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Committee on Judiciary, 
House of Representatives. 

DEAR CONGRESSMAN CELLER: This is in reply to your request of 
March 20, 1956, for a report on H. R. 10010, a bill for the relief of 
Roy Click. 

The Department recommends enactment of H. R. 10010, as prompt 
disposal of the animals was of extreme importance in the control and 
eradication of vesicular exanthema. 

The bill directs the Secretary of Agriculture to pay an indemnity 
of $836 to Mr. Roy Click of Wichita Falls, Tex., whose swine were 
destroyed during July 1953, because of the infection and exposure of 
such swine to the contagious disease, vesicular exanthema. This 
amount represents 50 percent of the amount of losses incurred by 
Mr. Click by reason of the destruction of such swine, 50 percent 
of the amount of such losses having been previously paid by the 
State of Texas. 

Because of the spread of vesicular exanthema, a communicable 
disease of swine, an emergency was declared by the Secretary of 
Agriculture, August 1, 1952. As a result of the declaration, Federal 
funds were made available to indemnify owners for swine that were 
destroyed because they were infected with or exposed to the disease. 

During Julv 1953, swine belonging to Roy Click, of Wichita Falls, 
Tex., were ordered slaughtered and specially processed by the State 
officials of Texas. At that time there were no State funds available 
to pay the State’s share of indemnity for the swine slaughtered. 
The regulations required that the State pay its share of indemnity 
prior to the Federal Government paying its share. Since the State 
was not in a position to pay indemnity, the swine were not appraised 
by a Federal employee. The Federal regulations require that the 
swine be appraised prior to their disposal to be eligible for the Federal 
share of indemnity. 

Mr. Click cooperated fully with the State and Department repre- 
sentatives in Texas from a disease-control standpoint. The prompt 
disposal of affected and exposed swine is of extreme importance in 
the control and eradication of vesicular exanthema. Mr. Click 
cooperated to the extent of permitting the swine to be slaughtered 
without receiving any indemnity. The State, pursuant to special 
legislation (State house bill No. 140, regular session of the 54th legis- 
lature), paid a sum of $836, based on their appraisal and it is recom- 
mended that this appraisal be used as the basis for the proposed 
Federal indemnity payment. Payment of this amount would not 
eee the program for this fiscal year. À 

he Bureau of the Budget advises that there is no objection to the 
submission of this report. 
Sincerely yours, 
Trur D. Morse, Acting Secretary. 
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STATE OF TEXAS, 
County of Wichita: 

Before me, the undersigned authority, personally appeared Roy 
Click, known to me who, after having been duly sworn on oath, 
deposes and says: 

My name is Roy Click. I live on Route 2, Box 190, Wichita 
Falls, Tex. I herewith and hereby file this, my claim for the sum 
of $836, with the United States Department of Agriculture, Agricul- 
tural Research Service, Animal Disease Eradication Branch, Wash- 
poi D. C., and in support thereof would show the following under 
oath: 

On or about the 18th day of July 1953, I was the owner of 87 hogs, 
and on that date, representatives of the United States Department 
of Agriculture, Bureau of Animal Industry, as well as representatives 
of the Livestock Sanitary Commission of the State of Texas, after 
examining said hogs, presented me with a quarantine, claiming that 
such hogs were suspected of being infected with vesicular exanthema 
and thereby effectively quarantined all of such hogs and such quaran- 
tine continued until such hogs were disposed of under the vesicular 
exanthema disease eradication program of the Federal and State 
governments. 

Thereafter, on July 27, 1953, such hogs were sold under the salvage 
program of the vesicular exanthema disease eradication movement; 
attached hereto and marked “Exhibit A” are photostatic copies of 
sales receipts showing that the hogs were delivered under the super- 
vision of the Federal and State officials. 

In further support of such claim is the official appraisal of such 
hogs destroyed under the provisions of article 1525 (b), section 22 (b) 
of the Statutes of Texas, such appraisal being officially signed by 
D. A. Davidson, director of the Livestock Sanitary Commission of 
Texas, being marked “Exhibit B” and attached hereto and made a 
part here of this claim. 

Affiant-claimant further states that such claim was presented to the 
claims and accounts committee of the 54th Legislature of the State of 
Texas convening in Austin, Tex., on January 11, 1955, and that such 
committee approved and included such claim in the miscellaneous 
claims bill, being senate bill No. 171, as reported on page 1306 of the 
Senate Journal of the State Senate of Texas on Monday May 16, 1955, 
z hereto attached and marked “Exhibit C” and made a part of this 
claim. 

Also attached hereto is exhibit D, the affidavit of Mrs. Mary 
Andrews, clerk of the claims and accounts committee, which certifies 
that the claim of Roy Click, Route 2, Box 190, Wichita Falls, Tex., 
has been approved by the claims and accounts committee for the 
amount of $836, representing 50 percent of the total claim for indem- 
nity on claimant’s Toa infected with vesicular exanthema disease. 

Flereto attached are exhibits E and F which is the statement of 


claim by Mr. Roy Click to the State of Texas and the quarantine and 
release certificates. ? 
Claimant in summarizing would show that his total claim for in- 
demnity is $1,672, as shown in exhibit B hereto attached; further 
that the State of Texas through the action of its legislature has ap- 
proved the payment of the sum of $336, which is 50 percent of the 
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claimant’s claim for indemnity, and this claim is hereby made for the 
remaining 50 percent, namely $836. 
Respectfully submitted. 


Roy CLICK. 
Subscribed and sworn to before me, by Roy Click, this 6th day of 
June 1955, to certify which witness my hand and seal of office. 


[SEAL] Lena G. LIVINGSTON, 


Notary Public, in and for Wichita County, Tez. 


San Antonio, Tex., March 17, 1955. 
To Whom It May Concern: 
I hereby certify that on July 23, 1953, I, George W. Fischer, vet- 
erinary inspector for the United States Department of Agriculture, 
Animal Disease Eradication Division, personally supervised the move- 
ment of 25 hogs from the infected and quarantined premises of Mr. 
Roy Click of Wichita Falls, Tex., to the Central Packing Co., for 
rendering purposes, as these hogs were too small and unfit for slaughter 
purposes, and were affected with vesicular exanthema. 
Georce W. Fiscuer, 
Veterinary Livestock Inspector. 
[SEAL] E. T. Gisss, 
Notary Public, Bexar County, Tez. 


Exarpit A 


Received by the West Texas Rendering Co., Wichita Falls, Tex.: 
25 shoats condemned for vesicular exanthema; 2,250 pounds selling 


at 3 cents above market price for top hogs on the day of slaughter, 
July 27, 1953. 


Sale price, none. 


Buster Moore, Owner. 


DEPARTMENT OF AGRICULTURE, 
AGRICULTURAL MARKETING SERVICE, 
MARKETING [INFORMATION DIVISION, 


Dallas, Tex., September 21, 1954. 
Mr. Jess GARY, 


Wichita Falls, Tex. 

Dear Mr. Gary: Thanks for your letter 

Here is the information you wanted on the Fort Worth hog market: 

July 30, 1953: Choice 185- to 240-pound hogs, $24.50 per 100 
pounds; medium to choice 255 pounds. $24.25; medium to choice 
155 to 170 pounds, $22 to $23; sows, $20 to $21. 

August 3, 1953: Choice 190- to 240-pound hogs, $23 to $23.25 per 
100 pounds; Choice 250 to 300 pounds, $20 to $22; Choice 155 to 180 
pounds, $20 to $22; sows, $18 to $20. 
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August 11, 1953: Choice 190- to 250-pound hogs, $24 to $24.25 per 
100 pounds, weights over 250 pounds, scarce; Choice 150 to 180 
pounds, $20.50 to $23.50; sows, $18 to $20. 

Hope this information fits your needs. If not, let me know. 


Sincerely, 
Britt OvERBECK, 


Information Specialist. 


Exursit B 


APPRAISAL OF HOGS DESTROYED UNDER THE PROVISIONS OT ARTICLE 
1525B, SECTION 22B, VPC 


By agreement of the parties undersigned, being (1) the claimant or 
owner or producer of the hogs destroyed under the provisions of article 
1525b, VPC, and (2) the representative of the Livestock Sanitary 
Commission or Bureau of Animal Industry as required by the laws 
relating to the eradication of vesicular exanthema; the said parties 
represent that the values set out below reveal the value of said animals 
destroyed. 

Both parties hereto also agree that all rules and regulations of the 
Livestock Sanitary Commission relating to the destruction of animals 
under the provisions of said article 1525b have been complied with and 
that such claim is supported by evidence documented and attached, 
and evidences a valid presentation of losses sustained, which losses 
total $1,672, and 50 percent thereof being $836. 

Both parties to this statement hereby agree that the attached 
instruments shall constitute a part of this statement as if same were 
fully incorporated herein, same being to show the market value of 
the hogs at the time of their destruction. 

The value of the hogs destroyed has been estimated, based on the 
hog market as quoted by the United States Department of Agriculture 
Production and Marketing Administration through their office at the 
Fort Worth Stockyards, Livestock Exchange Building, or at San 
Antonio as the case may be. 

This appraisal is made and agreed to for the present purpose of 
presentation to the miscellaneous claims committee of the house of 
representatives or the State senate, as the case may be, and such 
does not represent an official financial obligation of the State of 
Texas or the livestock sanitary commission in the absence of the 
approval of the committees so indicated. 

Roy Cutcx, Claimant-Owner. 


Subscribed and sworn to before me this 14th day of March 1955. 


[SEAL] MARYE ECKELKAMP, 
Notary Public in and for Wichita County, Tex. 

D. A. Danpsoo, 
Representative of the Livestock Sanitary Commission. 


Subscribed and sworn to before me this 18th day of March 1955. 
[SEAL] Heven Kerra, 
Notary Public in and for Tarrant County, Tez. 
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EXHIBIT D 
Tue State or Texas, 
County of Travis: 

Before me, the undersigned authority in and for said county and 
State, this day personally appeared Mrs. Mary Andrews of 2944 
Eckert Street, Austin, Tex., to me well known, and who, after being 
by me duly sworn, upon oath deposes and says that she is the clerk 
of the claims and accounts committee of the 54th legislature and 
hereby certifies that the claim of Roy Click, Route 2, Wichita Falls, 
Tex., in the amount of $832 which is 50 percent of the total claim for 
indemnity on hogs infected with vesicular exanthema disease was ap- 
proved and included in the miscellaneous claims bill (Senate bill 171, 
refer to page 1306 of the Senate Journal of May 16, 1955). 


Mrs. MARY ANDREWS. 
Sworn to and subscribed before me on this the 24th day of May 1955. 


[SEAL] Ruta R. Raney, 
Travis County, Tex. 


STATE OF TEXAS, 
County o; Walker: 

Before me, the undersigned authority, personally appeared Charlie 
Gardener Ford, known to me who, after having been duly sworn on 
oath, deposes and says: 

My name is Charlie Gardener Ford. I live on route 1, box 33, 
Huntsville, Tex. I herewith and hereby file this, my claim for the 
sum of $566.12, with the United States Department of Agriculture, 
Agricultural Research Service, Animal Disease Eradication Branch, 
Washington 25, D. C., and in support thereof would show the following 
under oath: 

On or about the 25th day of June 1953, I was the owner of 59 hogs, 
and on that date, representatives of the United States Department of 
Agriculture, Bureau of Animal Industry, as well as representatives 
of the Livestock Sanitary Commission of the State of Texas, after 
examining said hogs, presented me with a quarantine, claiming that 
such hogs were suspected of being infected with vesicular exanthema 
and thereby effectively quarantined all of such hogs and such quaran- 
tine continued until such hogs were disposed of under the vesicular 
exanthema disease eradication program of the Federal and State 
Governments. 

Thereafter, on July 10, 1953, such hogs were sold under the salvage 
program of the vesicular exanthema disease eradication movement; 
attached hereto and marked “Exhibit A” are two photostatic copies 
of sales receipts showing that the hogs were delivered under the 
supervision of the Federal and State officials. 

Also attached hereto marked “Exhibit B” and made a part of this 
claim for all purposes, is an affidavit showing a summary of all such 
hogs delivered under such restrictions and sold under such restrictions, 
showing the weight thereof, and the saivage price received. In further 
support of such claim is the official appraisal of such hogs destroyed 
under the provisions of article 1525 (b) section 22 (b) of the Statutes 
of Texas, such appraisal being officially signed by D. A. Davidson 
director of the Livestock Sanitary Commission of Texas, being marked 
“Exhibit C” and attached hereto and made a part hereof this claim. 
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Affiant-claimant further states that such claim was presented to the 
claims and accounts committee of the 54th Legislature of the State of 
Texas convening in Austin, Tex., on January 11, 1955, and that such 
committee approved and included such claim in the miscellaneous 
claims bill, being Senate bill No. 171, reported to page 1306 to the 
Senate Journal of the State Senate of Texas on Monday, May 16, 1955, 
: hereto attached and marked ‘‘Exhibit D” and made a part of this 
aim. 

Also attached hereto is exhibit E, the affidavit of Mrs. Mary 
Andrews, clerk of the claims and accounts committee, which certifies 
that the claim of Charlie Gardener Ford, route 1, box 33, Huntsville, 
Tex, has been approved by the claims and accounts committee for 
the amount of $566.12, representing 50 percent of the total claim for 
indemnity on claimant’s hogs infected with vesicular exanthema 
disease. 

Claimant in summarizing would show that his total claim for in- 
demnity is $1,132.25, as shown in exhibit B hereto attached; further 
that the State of Texas, through the action. of its legislature has 
approved the payment of the sum of $566.12, which is 50 percent of 
the claimant’s claim for indemnity, and this claim is hereby made for 
the remaining 50 percent, namely, $566.12. 

Respectfully submitted, 
CHARLIE GARDENER FoRD. 


Subscribed and sworn to before me, by Charlie Gardener Ford, this 
7th day of June 1955, to certify which witness my hand and seal of 
office. 

|SEAL] J. Rosr. Kina, Jr., 
Notary Public in and for Walker County, Tez. 


Livestock SANITARY CoMMISSION oF TEXAS, 
Fort Worth, Tex., Mareh 16, 1954. 


QUARANTINE RELEASE 
Mr. C. G. Forp, 
Huntsville, Tex. 


Dear Str: This is to advise you that the quarantine established 
on your premises located in Walker County, Tex., and more fully 
described as follows: Located about 4 miles southwest of Huntsville, 
Tex., and about 1 mile west of Highway 75. Consisting approximately 
three-fourths of an acre. 

Quarantined on account of vesicular exanthema, is hereby released. 


Ben H. Carpenter, 

Ray W. WILLOUGHBY, 

CryDE R. STEVENS, 
Commissioners. 





The quarantined swine shall be moved only direct. to an approved 
establishment accompanied by a memorandum containing the follow- 
ing information: 














ROY CLICK AND CHARLIE GARDENER FORD 9 


Movement of 59 swine under Texas and Federal quarantine to— 

Name and address of establishment receiving the animals for 
immediate slaughter and processing in accordance with Bureau 
of Animal Industry, Inspection and Quarantine Letter No. 52-13: 
City Packing Co., For Worth, Tex. 

1. Name and address of owner: C. C. Ford, Huntsville, Tex. 

2. Location of premises: Four miles southwest of courthouse. 

3. Date of shipment: July 9, 1953. 

4. Shipped via: J. C. Dickey Truck Line. 

5. Car initials or number: Truck license No. 9-J 6062, trailer 
7/R 2877. 

6. Name of meat inspector notified: Dr. F. W. Crawford, 
Fort Worth, Tex. 

7. Inspector issuing memorandum: F. G. Vickers. 

One copy of the memorandum will be for the records of the meat 
inspection service at the slaughtering establishment receiving the 
animals, 1 for the local Bureau of Animal Industry field office, 1 for 
the proper State authorities, and 1 for the Chief of the Bureau of 
Animal Industry. 

The quarantined swine shall be delivered directly to the shackling 
pens of the slaughtering establishment without the animals passing 
through any pen or runway that is used for handling stocker and 
feeder pigs. The arrival of the animals shall be timed so that they 
can go directly for slaughter at the end of the day’s regular kill. The 
regular meat inspection antemortem examination shall be made of 
the hogs on arrival and those that are not permitted to go in for slaugh- 
ter either as passed for slaughter or suspects shall be condemned 
and promptly tanked and rendered as inedible. Each vehicle used 


in delivering the animals shall be cleaned and disinfected before leaving 
the premises. The runways, pens, and other facilities up to the 
scalding vat shall be cleaned and disinfected at the end of the day’s 


kill. 


Tue Strate or Texas, 
County of Walker: 

Before me, the undersigned authority, on this day personally 
appeared C. G. Ford, known to me to be a credible person who, 
after being duly sworn by me, upon his oath deposes and says: 

On June 25, 1953, I was served with written notice by the Livestock 
Sanitary Commission of Texas, by Mr. C. S. Bates, inspector, and his 
assistants, stating that my hogs located about 4 miles southwest of 
Huntsville, Tex., and about 1 mile west of Highway 75, were quar- 
antined, and that the hogs were infected with vesicular exanthema 
disease. On said date of June 25, 1953, there were a total of 59 hogs 
in pen at the above location. 

Mr. Bates helped me make arrangements to sell the hogs in Fort 
Worth, Tex., and the 59 hogs were shipped by sealed truck on July 9, 
1953, to arrive and sell in Fort Worth on July 10, 1953. The following 
is a true accounting of the proceeds of said hogs: 59 hogs shipped 
July 10, 1953; 3 hogs died while in transit in truck; 56 hogs arrived in 
Fort Worth for sale on July 10, 1953, and sold as follows: 
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25 noe weighing under 150 pounds, at 8% cents, total weight 2,200 Sas on 
po ; 
31 hogs weighing over 150 pounds, at 10 cents, total weight 5,275 pounds. 527. 50 


Total actual receipts, 56 hogs 


A review of the Fort Worth hog market as of July 10, 1953, indicates 
that hogs were selling on that date as follows: 185 to 250 pounds, 
butchers, at 26.25 cents; 160 to 180 pounds, butchers, at 24 cents to 
26 cents; under 160 pounds, feeders, at 24 cents. 

The 56 hogs that arrived alive in Fort Worth on July 10, 1953, 
should have brought, at prevailing market prices, the following: 


25 hogs that weighed 2,200 pounds, at 24 cents 
31 hogs that weighed 5,275 pounds, at 25 cents 


Total receipts at prevailing prices 
Actual receipts, as shown 


Actual loss on hogs 1, 132. 25 


I certify that the above amount of $1,132.25 is the amount of loss 
suffered by me from the sale of my hogs on July 10, 1953, and that 
the loss was due to the fact that my hogs were quarantined by the 
Live Stock Sanitary Commission of Texas, on June 25, 1953, and 
I hereby make claim for said loss. 

Dated at Huntsville, Walker County, Tex., on this the 3d day 
of February 1955, A. D. 

C. G. Forp. 


Sworn to and subscribed before me by C. G. Ford, this the 3d day 
of February 1955. 


[SEAL] Raymonp Davis, 
Notary Public, Walker County, Tez. 


ApprRAIsSAL oF Hocs DESTROYED UNDER THE PROVISIONS OF ARTICLE 
15258, Section 228, VPC 


By agreement of the parties undersigned, being (1) the claimant or 
owner or producer of the hogs destroyed under the provisions of 
article 1525b, VPC, and (2) the representative of the livestock sani- 
tary commission or Bureau of Animal Industry as required by the 
laws relating to the eradication of vesicular exanthema; the said 
parties represent that the values set out below reveal the value of 
said animals destroyed. 

Both parties hereto also agree that all rules and regulations of the 
Livestock Sanitary Commission relating to the destruction of animals 
under the provisions of said article 1525b have been complied with 
and that such claim is supported by evidence documented and 
attached, and evidences a valid presentation of losses sustained, 
which losses total $1,132.25, and 50 percent thereof being $566.12. 

Both parties to this statement hereby agree that the attached 
instruments shall constitute a part of this statement as if same were 
fully incorporated herein, same being to show the market value of the 
hogs at the time of their destruction. 

The value of the hogs destroyed has been estimated, based on the 
hog market as quoted by the United States Department of Agriculture, 
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Production and Marketing Administration through their office at the 
Fort Worth Stockyards, Livestock Exchange Building, or at San 
Antonio as the case may be. 

This appraisal is made and agreed to for the present purpose of 
presentation to the miscellaneous claims committee of the house of 
representatives of the State senate, as the case may be, and such does 
not represent an official financial obligation of the State of Texas or 
the livestock sanitary commission in the absence of the approval of 
the committees so indicated. 

C. G. Forp, 


Claimant, Owner, Producer or Representative. 
Subscribed and sworn to before me this 14th day of March 1955. 
[SEAL] Joann B. CLEGG, Jr., 
Notary Public in and for Walker County, Tez. 
D. A. Davipson, 
Director of the Livestock Sanitary Commission. 
Subscribed and sworn to before me this 10th day of March 1955. 


[SEAL] Wirte M. DALBY, 
Notary Public in and for Travis County, Tez. 





The Srate or Texas, 
County of Travis: 

Before me, the undersigned authority in and for said county and 
State, this day personally appeared Mrs. Mary Andrews of 2944 
Eckert Street, Austin, Tex., to me well known, and who, after being 
by me duly sworn, upon oath deposes and says that she is clerk of the 
lala and accounts committee of the 54th legislature and hereby 
certifies that the claim of C. G. Ford, route 1, box 33, Huntsville, 
Tex., in the amount of $566.12 which is 50 percent of the total claim 
for indemnity on hogs infected with vesicular exanthema disease was 
approved and included in the miscellaneous claims bill (senate bill No. 
171, refer to p. 1306 of Senate Journal of May 16, 1955). 


Mrs. Mary ANDREWS. 
Sworn to and subscribed before me on this the 24th day of May 1955. 


Rura R. RANEY, 
Notary Public in and for Travis County, Tez. 





DEPARTMENT OF AGRICULTURE, 
Washington, D. C., May 21, 1956. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear ConGressMAN CELLER: This is in reply to your request of 
April 18, 1956, for a report on H. R. 10587, a bill for the relief of 
Charlie Gardner Ford. 

The Department recommends enactment of H. R. 10587, as prompt 
disposal a the animals was of extreme importance in the control and 
eradication of vesicular exanthema. 
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The bill dirècts the Secretary of Agriculture to pay an indemnity of 
$566.12 to Mr. Charlie Gardner Ford of Huntsville, Tex., whose 
swine were destroyed during July 1953 because of the infection and 
exposure of such swine to the contagious disease, vesicular exanthema. 

his amount represents 50 percent of the amount of losses incurred 
by Mr. Ford by reason of the destruction of such swine, 50 percent of 
the amount of such losses having been previously paid by the State 
of Texas. 

Because of the spread of vesicular exanthema, a communicable 
disease of swine, an emergency was declared by the Secretary of 
Agriculture, August 1, 1952. As a result of the declaration, Federal 
funds were made available to indemnify owners for swine that were 
destroyed because they were infected with or exposed to the disease. 

During July 1953 swine belonging to Mr. Charlie Gardener Ford, 
of Huntsville, Tex., were ordered slaughtered and specially processed 
by the State officials of Texas. At that time there were no State 
funds available to pay the State’s share of indemnity for the swine 
slaughtered. The regulations required that the State pay its share of 
indemnity prior to the Federal Government paying its share. Since 
the State was not in a position to pay indemnity, the swine were not 
appraised by a Federal employee. The Federal regulations require 
that the swine be appraised prior to their disposal to be eligible for 
the Federal share of indemnity. 

Mr. Ford cooperated fully with the State and Department repre- 
sentatives in Texas from a disease-control standpoint, The prompt 
disposal of affected and exposed swine is of extreme importance in 
the control and eradication of vesicular exanthema. Mr. Ford cooper- 
ated to the extent of permitting the swine to be slaughtered without 
receiving any indemnity. The State, pursuant to special legislation 
(State house bill No. 140, regular session of the 54th legislature), paid 
a sum of $566.12 based on their appraisal, and it is recommended that 
this appraisal be used as the basis for the proposed Federal indemnity 
payment. Payment of this amount would not impair the program for 
this fiscal year. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
Trur D. Morse, 
Acting Secretary. 





Calendar No. 2542 


84TH ConGREsS } SENATE { REPORT 


2d Session No. 2505 


CORRECTION OF SURVEYING ERROR 


Juny 11, 1956.—Ordered to be printed 


Mr. Jounston of South Carolina, from the Committee on Agriculture 
.and Forestry, submitted the following 


REPORT 


[To accompany H. R. 11346] 


The Committee on Agriculture and Forestry, to whom was referred 
the bill (H. R. 11346) for the relief of Camillus Bothwell Jeter, having 
considered the same, report thereon with a recommendation that it 
do pass without amendment. 

This bill provides for the conveyance of 2.02 acres to correct a 
surveying error and is fully explained in the attached report of the 
House Committee on Agriculture. 


{H. Rept. No, 2574, 84th Cong., 2d sess,] 


The Committee on Agriculture, to whom was referred the bill 
(H. R. 11346) for the relief of Camillus Bothwell Jeter, having con- 
sidered the same, report favorably thereon with an amendment and 
recommend that the bill, as amended, do pass. 

The amendment is as follows: 

Page 2, line 7, strike out “Board” and insert “Broad”. 

The purpose of this bill is to correct a surveying error by conveying 
to Camillus Bothwell Jeter, without consideration, about 2 acres of 
land in Fishdam Township, Union County, S. C., which was erron- 


eously included in land deeded to the United States on January 17, 
1936. 
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CORRECTION OF SURVEYING ERROR 


DEPARTMENTAL APPROVAL 


‘The following letter from the Department of Agriculture describes 
with more particularity the circumstances referred to above: 


DEPARTMENT OF AGRICULTURE, 
Washington, D. C., June 5, 1956. 
Hon. Harotp D. Cootry, 
Chairman, Committee on Agriculture, 
House of Representatives. 

Dear ConcressMAN Cootry: This is in response to your request 
of May 28 for a report on H. R. 11346, a bill for the relief of Camillus 
Bothwell Jeter. 

We have no objection to the enactment of this bill. 

H. R. 11346 would direct the Secretary of Agriculture to convey, 
without consideration therefor, to Camillus Bothwell Jeter, Whit- 
mire, S. C., the right title, and interest of the United States in and to 
about 2.02 acres of land, as described in section 2 of the bill, which 
was originally acquired by the United States by reason of a surveying 
error. 

The described 2.02 acres was included in the description of a tract 
of land conveyed by Mrs. Katherine V. Lipscomb and others to the 
United States for national forest purposes pursuant to the Weeks law 
of March 1, 1911, as amended. The property conveyed by Mrs. 
Lipscomb adjoins a tract of land now owned by Mr. Jeter. Both such 
tracts are described by metes and bounds. Mr. Jeter claims that when 
the tract now owned by the United States was surveyed in 1935 the 
Forest Service surveyors missed one corner of the common property 
lines and hence, by running a straight line from an erroneous point to 
the next corner cut off from his property and included in the Govern- 
ment tract the triangular-shaped parcel of land described in H. R. 
11346. 

The Forest Service has investigated Mr. Jeter’s claim and finds that, 
according to old plats of the property he now owns, made in 1903 and 
1905, and according to certain evidence still on the ground, particularly 
an old hedgerow which originally marked fence lines, Mr. Jeter’s claim 
is correct. It appears that due to lack of information or otherwise an 
error was made in the Government survey, which error was written in 
the deed of conveyance to the United States with the result that the 
Government had title or color of title to this small portion of Mr. 
Jeter’s land. 

The claim and the indicated error in survey did not come to light 
until Mr, Jeter had a private survey made of his land in March 1956. 
This particular part of the properties has regrown to timber which 
Mr. Jeter now wishes to cut so that he may fence his entire property 
and develop it into pasture. The tract bears about 20,000 board-feet 
of timber worth probably $400. 

The act of July 8, 1943 (57 Stat. 388), as amended by the act of 
March 3, 1952 (66 Stat. 11), authorizes the Secretary of Agriculture 
to issue quitclaim deeds to lands under his jurisdiction acquired by the 
United States through error, inadvertence, or mistake within 20 years 
of the date of the deed by which the United States acquired title or color 
of title to the tract to be quitclaimed. The deed by which the 
United States acquired color of title to the lands claimed by Mr. 
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Jeter was dated January 17, 1936, and recorded January 20, 1936. 
The 20-year period specified by the foregoing acts therefore expired 
as to this particular claim in January 1956, prior to the survey which 
brought it to attention, and this Department is without authority to 
issue & «cpg deed or otherwise remove of record the cloud placed 
upon title to the described tract by the aforementioned deed to the 
United States. 

It is suggested that on page 2 in line 7 the word ‘“‘Board”’ be corrected 
to read “Broad.” 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
Trus D. Morse, 
Acting Secretary. 
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Calendar No. 2557 


84TH CONGRESS } SENATE j REPORT 


2d Session No. 2520 


DR. ANTON M. LODMELL 


Jury 11, 1956.—Ordered to be printed 


Mr. Jonnston of South Carolina (for Mr. Eastrianp), from the 
Committee on the Judiciary, submitted the following 


REPORT 


[To accompany 8S. 2419] 


The Committee on the Judiciary, to which was referred the bill 
(S. 2419) for the relief of Dr. Anton M. Lodmell, having considered the 


same, reports favorably thereon with an amendment and recommends 
that the bill, as amended, do pass. 


AMENDMENT 


On page 1, line 6, strike the figure “$550” and insert in lieu thereof 
“$138.40”. 
PURPOSE OF AMENDMENT 
The purpose of the proposed amendment is to reduce the amount of 


the award provided in this bill to reflect allowance of a rental of $40 
per year for the period July 1, 1950, to December 15, 1953. 


PURPOSE 


The purpose of the proposed legislation, as amended, is to pay the 
sum of $138.40 to Dr. Anton M. Lodmell, of Walla Walla, Wash., in 
full satisfaction of his claims against the United States arising out of 
the occupation and use by the Forest Service of the Department of 
Agriculture of approximately 1 acre of his land situated in Umatilla 
County, Oreg., as a temporary road-construction camp for the period 
July 1, 1948, to December 15, 1953. 


90008°—57 S. Rept., 84-2, vol. 8——74 
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DR. ANTON M. LODMELL 


STATEMENT 


In 1948 Dr. Anton M. Lodmell entered into an agreement under 
which he granted the Forest Service of the Department of Agriculture 
the free use of the tract of unimproved land containing an area of 
approximately 1 acre. The agreement was for the period May 20 to 
June 30, 1948, with a provision for renewal at the option of the Forest 
Service from year to year upon the terms and conditions therein 
specified upon 30 days’ notice, in writing, not however beyond June 
30, 1950. The Forest Service continued to occupy the property past 
June 30, 1948, but failed to give written notice of renewal as required 
by the contract. In November 1953 the claimant went to the Forest 
Service and asked them to construct a footbridge across a mill creek 
by which he could gain entrance to his property but this request was 
refused. Thereafter, the claimant indicated that he wanted com- 
pensation for the use of his property and requested remuneration for 
the use of his land from April 1948 to December 31, 1953. Claimant’s 
request for remuneration for the use of his land was forwarded by 
the Department.of Agriculture to the General Accounting Office for 
settlement. In transmitting the claim the Department recommended 
that the claim be allowed in the reduced amount of $138.40. The 
General Accounting Office, however, disallowed the entire amount 
and as the result the claimant now seeks reimbursement through 
legislation. 

The Department of Agriculture in reporting on this bill recommends 
that it be approved in the reduced amount of $138.40. The Depart- 
ment takes the position that the claimant was equitably entitled to 
fair remuneration for the period of use subsequent to the expiration 
date of the agreement (June 30, 1950). The Department based its 
monetary recommendation on a survey which demonstrated that 
comparable sites were being rented for approximately $40 per acre. 

The Comptroller General of the United States, however, recom- 
mends against enactment of the bill. The position of the General 
Accounting Office is that apparently during the period May 20, 1948, 
to June 30, 1950, the claimant waived the requirements of the agree- 
ment providing for written notice. As to the remainder of the period, 
the Comptroller General observes: 


If the agreement of May 20, 1948, be viewed as a lease there 
would be for application the general rule that a tenant holding 
over does so upon the terms and conditions applicable to the 
original term. If it be viewed as a license—as it appears to 
be—it has been held in a suit for rental for a period after the 
expiration of a license requiring payment of monthly rental 
that the law as to holding over to a tenant does not apply to 
holding over by a licensee and where the licensee held over 
briefly after the expiration of the license, the holding over did 
not operate to continue the license for another term and that 
the licensor could not recover rental for subsequent months 
including the actual holdover period. Goldsmith v. Outdoor 
Advertising Co., Inc. (264 N. Y.S. 189). But aside from that, 
it seems clear from the facts of record that Dr. Lodmell never 
contemplated charging rental until about October 1953, or, 
at least, that prior thereto he had never so indicated to the 
Forest Service. 
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While there is ample reason for the strict legal determination of the 
Comptroller General of the United States, the subcommittee is in- 
clined to agree with the report of the Department of Agriculture that 
the claimant here is equitably entitled to some just remuneration for 
the use by the Government of his land, and that the sum of $138.40, 
representing a rental of $40 per year for the period following the lapse 
of the original agreement, represents a fair and equitable settlement. 

Attached hereto is the report of the Department of Agriculture 
referred to earlier, the letter from the Comptroller General of the 
United States, and a statement from the claimant, Dr. Lodmell, in 
connection with this clajm. 


DEPARTMENT OF AGRICULTURE, 
Washington, D. C., August 24, 1958. 
Hon. Harter M. KILGORE, 
Chairman, Committee on the Judiciary, 
United States Senate. 

Dear SeNaror KiıLaore: This is in reply to your request of Jul 
13, for a report on S. 2419, a bill for the relief of Dr. Anton M. eat 

We have no objection to enactment of this bill if amended as herein 
recommended. The bill proposes to pay $550 to Dr. Anton M. 
Lodmell in satisfaction of a claim which he has raised against the 
Forest Service, United States Department of Agriculture, on account 
of use of 1 acre of land belonging to Dr. Lodmell as a location for a 
temporary road-construction camp. 

On May 20, 1948, Dr. Lodmell entered into a written agreement 
with the forest supervisor, Umatilla National Forest, whereby he 
permitted the use, free of charge, of approximately 1 acre of unim- 
proved land located in Umatilla County, Oreg., for a site for a tem- 
porary road-construction camp. The initial term of the permitted 
use was until June 30, 1948, unless previously terminated upon 30 
days’ written notice by either party. Provision was also included for 
year-to-year renewal of the agreement until June 30, 1950, at the 
option of the Department, provided notice thereof be given in writing 
30 days prior to the time the agreement would otherwise expire. 
Pursuant to the right of use thus granted, the Department located on 
Dr. Lodmell’s land several temporary road-camp buildings and also 
used the area for storage of roadbuilding equipment. This use con- 
tinued until December 1953, when as a result of Dr. Lodmell assert- 
ing @ claim for rental, the Department removed its camp and restored 
the area. 

During the period that the Department used this land, no written 
notice of renewal of the agreement was given. Neither, however, did 
Dr, Lodmell give any indication that he had any objection to con- 
tinued free use by the Department until in September 1953 he wrote 
to Congressman Hal Holmes indicating that the use of hisland by the 
Department was without his permission and suggesting that as 
remuneration for this use he would like to have a log bridge con- 
structed across a creek leading to a cabin owned by him. The matter 
was referred to the Department. Subsequently, upon being informed 
that the Department was without authority to provide the bridge 
which he desired, Dr. Lodmell amended his claim to seek a monetary 
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remuneration of $600, later reduced to $550. He stated that this was 
on the basis of $100 per year from mid-1948 to December 1953, when 
the Department vacated the area, 

Dr. Lodmell’s claim in the amount of $550 was processed by the 
Department to the General Accounting Office for settlement. In 
transmitting the claim it was the recommendation of the Department 
that it be allowed in the reduced amount of $138.40. It was the 
position of the Department that despite failure to exercise its option 
for renewal by written notice its use of the property until June 30 
1950, was covered by the agreement for free use signed by Dr. Lodmell 
on May 20, 1948. While it was felt that Dr. Lodmell was equitably 
entitled to fair remuneration for the period of use subsequent to 
June 30, 1950, the rate of $100 per year appeared excessive in view 
of rental rates applying to comparable land in the same general 
area. The Department had established by survey that comparable 
sites were being rented for approximately $40 per acre. Accordingly, 
the Department computed the fair rental of Dr. Lodmell’s property 
for the period July 1, 1950, to December 15, 1953, as being $138.40 
(3.46 years, at $40 per year). However, the General Accounting 
Office by settlement certificate dated June 2, 1954, disallowed the 
entire amount claimed, on the premise that since possession of the 
land had been authorized free of charge, there could be no basis to 
support a claim for compensation until a new agreement had been 
entered into providing a different basis of occupancy. 

This Department recognizes that Dr. Lodmell is equitably entitled 
to some just remuneration for the use by the Government of his land, 
and would not object to passage of a relief bill in an amount com- 
mensurate with the value of such use in the light of prevailing rental 


rates applying to comparable sites. 
It is recommended, therefore, that the bill be amended as follows: 
Page 1, line 6, strike “$550” and insert in lieu thereof ‘$138.40.’ 
The Budget Bureau advises that there is no objection to the sub- 
mission of this report. 
Sincerely yours, 


Eart L. Burtz, 


Assistant Secretary; 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, September 15, 1955. 
Hon. HARLEY M. KILGORE, 
Chairman, Committee on the Judiciary, 
United States Senate. 

Dear Mr. Crama: Reference is made to the recent informal 
request of your committee that we furnish a report on S. 2419, 84th 
Congress, for the relief of Dr. Anton M. Lodmell. The bill would 
authorize the payment of $550 to Dr. Lodmell in satisfaction of all 
claims of his arising out of the occupancy and use by the United States 
Forest Service, Department of Agriculture, of approximately 1 acre 
of his land in Umatilla County, Oreg., as a temporary road- 
construction camp for the period July 1, 1948, to December 15, 1953. 

Dr. Lodmell’s claim for $550 in the matter was forwarded to the 
General Accounting Office by the Department of Agriculture under 
date of April 20, 1954, administratively approved for $138.40 and 
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disapproved as to the balance. However, in view of the facts as 
shown by the record, the claim was disallowed by this Office by 
settlement dated June 2, 1954, copy attached, which action was 
adhered to in our letter of July 2, 1954, to Hon. Hal Holmes, House 
of Representatives. 

The record shows that by an agreement dated May 20, 1948, copy 
attached, Dr. Lodmell granted the Forest Service the free use of the 
land for a temporary road-construction camp. The agreement was 
for the period May 20 to June 30, 1948, with a provision for renewal 
at the option of the Forest Service, from year to year upon the terms 
and conditions therein specified, upon 30 days’ notice in writing, not, 
however, beyond June 30, 1950. The terms and conditions of the 
agreement did not provide for the payment of rent; in fact, it, as 
well as a similar agreement made by a Mr. William Struthers at the 
same time for a like use of his property, provided for the free use of the 
property. It appears that the Forest Service continued to occupy the 
property but, apparently through change of personnel and oversight, 
failed to give written notice of renewal, The record shows that 
several temporary buildings were constructed on Dr. Lodmell’s prop- 
erty and on the Struthers property in connection with the use of the 
properties as a construction camp and that the camp was occupied 
until October 15, 1950, but that apparently the buildings had not been 
removed when the claim was transmitted here by the administrative 
office for settlement. 

While it was reported that the camp was constructed in April or 
May 1948 and the agreement was not executed until May 20, 1948, the 
record indicated that the camp was originally believed to be on the 
Struthers property. It was also reported that the record was not 
complete as to the status of the negotiations with the landowners at 
the time the buildings were started. 

In a statement transmitted with Congressman Holmes’ letter, Dr. 
Lodmell contended that there was no agreement or permit from him 
to the Forest Service for the use of his land at the time the Forest 
Service constructed its camp on the property; that when he found out 
the camp was there he immediately went to the supervisor and asked 
why he was not consulted regarding the camp and that the supervisor 
admitted that the Forest Service should have obtained permission and 
said further than he would take it up with the Pendleton office. Dr. 
Lodmell further contended that it was then “they required” him to 
sign a 6 months’ permit and that the supervisor and the district ranger 
stated that they did not know the camp was on his property. Dr. 
Lodmell also contended that the local forest ranger had brought him 
a paper, which Dr. Lodmell signed, and which he understood was 
retroactive for the previous 6 months and ended on June 30 of that 
year. Although Dr. Lodmell referred to a 6 months’ permit, the 
agreement of May 20, 1948, is apparently the one he had in mind, 
since there is no record of any other agreement. Also, there is nothing 
in the record to indicate that Dr. Lodmell was, as alleged in his state- 
ment, “required” to sign the paper, and it is not understood on what 
basis he could have been required to do so. 

While the original term of the agreement-of May 20, 1948, expired 
June 30, 1948, and no written notice of renewal was given for either 
of the following 2 years, Dr. Lodmell presumably knew of the right 
of the Government to extend the agreement by such notice and was 
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aware that the Government was continuing to occupy the land. It 
appears that he made no objection to the nonreceipt by him of the 
notices of renewal or to the continued occupancy of the land. Thus, 
it may reasonably be presumed that he waived the requirement of 
notice and impliedly agreed to the continuance of the agreement to 
the date to which it could have been extended. Furthermore, although 
he knew that the Forest Service was continuing thereafter to use the 
land, he still made no complaint and apparently it was not until about 
October 1953 that he first intimated that he wanted compensation for 
the use of the property. In this connection, it was reported that he 
stated that eee weeks prior thereto he had heard, on a question- 
and-answer program, that the Government always paid rent for the 
use of property. He further stated that, if that was so, he thought 
he was not getting proper treatment on the use of his land but that 
it was not his intention to ask the Government to move the buildings 
or vacate the property. I‘ was reported that he then suggested he 
receive compénsation for the use of his land in the form of the con- 
struction of a footbridge across a mill creek to gain entrance to his 
property but was told by the ranger that that could not be done, 
after which he asked about the possibility of obtaining back rental. 

The record showed that thereafter, under date of November 5, 
1953, he presented a claim to the Forest Service for $500 covering 
rental for 5 years from July 1, 1948, to June 30, 1953, at $100 a 
year, which was subsequently increased to $600 by including rental 
for the year ending June 30, 1954. By letter of December 16, 1953, 
he reduced the amount to $550, with the condition that the buildings 
might remain on the land until June 30, 1954, without further charge. 
In this connection, it was reported by the Forest Service that based 
on information obtained by them the rental value of the property 
would be about $40 a year. 

If the agreement of May 20, 1948, be viewed as a lease there would 
be for applieation the general rule that a tenant holding over does so 
upon the terms and conditions applicable to the original term. [If it 
be viewed as a license—as it appears to be—it has been held in a suit 
for rental for a perod after the expiration of a license requiring payment 
of monthly rental that the law as to holding over by a tenant does not 
apply to holding over by a licensee and where the licensee held over 
briefly after the expiration of the license, the holding over did not 
operate to continue the license for another term and that the licensor 
could not recover rental for subsequent months including the actual 
holdover period. Goldsmith v. Outdoor Advertising Co., Ine. (264 
N. Y. S. 189). But aside from that, it seems clear from the facts of 
record that Dr. Lodmell never contemplated charging rental until 
about October 1953, or, at least, that prior thereto he had never so 
indicated to the Forest Service. 

On the facts as reported, it is our view that the claim is without 
‘merit and, accordingly, we recommend against enactment of the 

Sincerely yours, 
FRANK H. WEITZEL, 


Acting Comptroller General of the United States. 
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Warta Warta, Wasu., July 20, 1955. 
To Whom It May Concern: 


I submit the following facts regarding my claim against the United 
States Forest Service. 

In the spring of 1948 I learned that the landowners adjacent to 
the location of the new bridge were called together by Mr. Ward, 
then supervisor of Walla Walla District, Forest Service, and informed 
that they were going to construct a bridge across Mill Creek and 
would have to construct a temporary camp. I was not asked to sit 
in on this meeting. On my next trip up to my cabin, I was surprised 
to find the camp was on my property. I immediately went to Mr. 
Ward and asked him why I was not consulted regarding the camp. 
He admitted to me that I should have been consulted and they (the 
Forest Service) should have had permission from me to construct 
the camp. I asked him at that time what their method of remunera- 
tion was, and he then informed me he would take it up with the 
Pendleton office. It was at this time that they rushed me into signing 
the controversial agreement which I believe was from May 20 to 
June 30, 1948. Since this time I never heard another word from the 
Forest Service. Mr. Ward retired and later passed away, and Mr. 
Homer Oft took over the Forest Service here. On casual occasions 
I would talk to him regarding the camp. There was several cords of 
wood sawed in stove lengths, and as all the wood I use up there has 
to be sawed, I thought as long as it was rotting on the campsite I 
could use it. Aeman, gerina I asked Mr. Oft if I could get some of the 
wood and he said I’d better leave it alone. 

In November 1953, I asked if it would be possible for the Forest 
Service to construct a footbridge over Mill Creek on my property. 
Mr. Oft informed me that that would require an act of Congress and 
would be impossible. He even stated that the Walla Walla office or 
the Pendleton office knew nothing of the camp being on my property. 

Tt was then that I requested remuneration of $100 a year for the 
use of my land from April or so, 1948, to December 31, 1953, or $550 
total. Mr. Oft asked me if they could leave the camp there until 
June 30, 1954, and I said it would be permissible. 

On January 21, 1954, I received a communication from Mr. C. M. 
Rector, supervisor at Pendleton, Oreg., informing me that the camp 
had been removed. The several cords of wood are now rotting here 
in Walla Walla at the Forest Service headquarters. 


Sincerely yours, 
Dr. A. M. LODMELL. 
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